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THE DECLINE OF FREE SPEECH ON THE POSTMODERN CAMPUS
The Troubling Evolution of the Heckler’s Veto
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THE DECLINE OF FREE SPEECH ON THE POSTMODERN CAMPUS
The Troubling Evolution of the Heckler’s Veto

By Kenneth Lasson*

The Twenty-First Century has presented new challenges to the traditional ways that free
speech in America has been encouraged and protected. While the right to express one’s opinions
has become increasingly problematic in society at large, it is particularly imperiled in the very
places that pride themselves as being open marketplaces of ideas – on college and university
campuses.
Today we’re faced with numerous campus speech codes that substantially limit FirstAmendment rights. They are ubiquitous and often cavalierly invoked. For civil libertarians the
good news is that not one of the few such codes that have been tested in court has been found
constitutional; the bad news is that few have been tested. Moreover, the current codes come with
new catch-phrases like “trigger warnings” and “safe spaces” and “cultural appropriation” – all
calculated in one way or another to shelter students and others from the honest give-and-take of
discussion and debate about topics that might be controversial.
Those with opinions that might challenge campus orthodoxies are rarely invited, and
often disinvited after having been scheduled, or shouted down or otherwise disrupted. When
protestors embroil visiting speakers, or break in on meetings to take them over and list demands,
or even resort to violence, administrators often choose to look the other way. Students have come
to take it for granted they will face little or no discipline for such disorderly conduct.

____________
*Professor of Law, University of Baltimore. Thanks to my research assistant, Batsheva
Milikowsky, and to my long-time friend and editor Gerald Zuriff for helping provide grist to this
particular mill.
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The so-called heckler’s veto, once rarely invoked, is now commonplace. In popular
parlance, the term is used to describe situations where hecklers or demonstrators are able to
silence a speaker with little or no intervention by the law. In many cases the police arrest the
speaker (not the heckler) for disturbing the peace. Although a number of courts have backed
them up, case law over the years regarding heckler’s vetoes has been mixed: some decisions say
that the speaker’s actions cannot be pre-emptively stopped for fear that hecklers will interrupt,
but others assert that in the face of impending violence, authorities can quell the hecklers by
forcing the speaker to stop.1
The latter-day dilution of free speech has been generated at least in part by the rise of
postmodernism. While encompassing a broad range of ideas, that phenomenon is generally
defined by skepticism, irony, or distrust towards traditional narratives, ideologies, and
Enlightenment rationality, including various perceptions of human nature, morality, social
progress, objective reality, absolute truth, and the whole concept of reasoned discourse. Instead,
postmodernism asserts that knowledge and truth are products of unique social, historical, or
political interpretations.
On the other hand, postmodernism itself is difficult to define because to do so would
violate its proponents’ premise that there are no definite terms, boundaries, or absolute truths.2
Over the past few years scholars of note have come to espouse distinctly opposing views
regarding the rights and responsibilities of colleges and universities toward their students
regarding freedom of speech on campus.
1

Credit

for originating the idea of an impermissible squelching of speech is usually given to
Justice Hugo Black in his dissent, 340 U.S. 315, 326-29, although the First-Amendment scholar
Harry Kalven is credited for coining the phrase “heckler’s veto.” See Harry Kalven, Jr., Harry
Kalven, Jr., A Worthy Tradition: Freedom of Speech in America 89 (Jamie Kalven ed. 1988). See
also
DUHAIME
LAW
DICTIONARY,
available
at
http://www.duhaime.org/LegalDictionary/H/HecklersVeto.aspx.
2

There are many definitions of postmodernism. See, e.g., MERRIAM WEBSTER DICTIONARY, at
https://www.merriam-webster.com/dictionary/postmodern;
URBAN
DICTIONARY,
at
https://www.urbandictionary.com/define.php?term=Postmodern; and THE CONVERSATION, at
http://theconversation.com/explainer-what-is-postmodernism-2079. See also “Postmodernism,”
ALL ABOUT PHILOSOPHY, available at https://www.allaboutphilosophy.org/postmodernism.htm.
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This article traces the evolution of the case law surrounding hecklers’ vetoes, examines
the erosion of free speech over the past half-century (particularly analyzing the debates among
scholars about the causes and effects of postmodernism), and suggests ways by which speech can
be protected on the contemporary campus without offending traditional Constitutional principles.

The Evolution of the Heckler’s Veto
The first and leading case on the subject was Feiner v. New York. A student at Syracuse
University and a self-described “contentious young man,” Irving Feiner mounted a soapbox on
an off-campus public street and according to police urged blacks to take up arms against whites.3
He was arrested for breaching the peace, and subsequently convicted of disorderly conduct.
Feiner brought suit against the state claiming that his arrest and conviction violated his First
Amendment right to free speech. The majority of the Supreme Court upheld the conviction on
the ground that Feiner’s arrest had not been for the content of his speech, but for the reaction it
caused by the crowd.4
“No one,” said the Court, “would suggest that the principle of freedom of speech
sanctions incitement to riot or that religious liberty connotes the privilege to exhort others to
physical attack upon those belonging to another sect. [We] are well aware that the ordinary
murmurings and objections of a hostile audience cannot be allowed to silence a speaker, and . . .
mindful of the possible danger of giving overzealous police officials complete discretion to break
up otherwise lawful public meetings.” In other words, the police cannot be used to suppress
unpopular views. When the speaker “passes the bounds of argument or persuasion and
undertakes incitement to riot,” they can step in to prevent a breach of the peace.
Justices Minton, Black, and Douglas dissented, arguing that the police must first attempt
to protect the speaker – and arrest, if necessary, the heckler for fomenting disorder. Black
warned of the ramifications in allowing the police to shut down a speech merely because of the

3

Among other targets, he castigated the Syracuse mayor, the local political system, and the
American Legion. See Douglas Martin, “Irving Feiner, 84, Central Figure in Constitutional FreeSpeech Case, Is Dead,” NEW YORK TIMES, February 2, 2009.
4

Feiner v. New York, 340 U.S. 315 (1951) at 319.
5

threat of physical force: “Their duty was to protect [the speaker’s] right to talk, even to the extent
of arresting the man who threatened to interfere.5
Douglas likewise focused on the importance of protecting the speaker over the heckler:
“If . . . the police throw their weight on the side of those who would break up the meetings,
[they] become the new censors of speech.”6
*
In fact the issue regarding the right of the government to prevent speech in a public place
had been litigated years earlier. In Schneider v. State,7 the appellants (Jehovah's Witnesses) were
charged with a violation of a local ordinance that barred persons from distributing handbills on
public streets or handing them out door-to-door. The Court held that the purpose of the
ordinances – to keep the streets clean and of good appearance – was insufficient to justify
prohibiting defendants from handing out literature to other persons willing to receive it. Any
burden imposed upon the city authorities in cleaning and caring for the streets as an indirect
consequence of such distribution resulted from the constitutional protection of the freedom of
speech and press. Concerning the distribution of materials from house to house without a permit,
the ordinance was void.8 This right is not absolute, however. Municipalities may lawfully
regulate the conduct of those using the streets, for the purpose of keeping them open and
available for movement of people and property, so long as legislation to this end does not

5

Id. at 326-7.

6

Id. at 331. As a result of his conviction, Feiner was expelled from Syracuse University.
Although he was ultimately readmitted and completed his degree. His troubles were not over:
among other things he was fired from a newspaper job after the FBI informed the editor of his
“criminal” past. Perhaps the final irony came a half-century later, when in 2006 Syracuse
University invited Feiner back to speak at the opening of its Tully Center for Free Speech.
7

308 US 147 (1939). The case combined four similar appeals (Schneider v. New Jersey, 306
U.S. 628, 59 S.Ct. 774 (1939), Young v. California, 59 S.Ct. 775 (1939), Snyder v. Milwaukee,
306 U.S. 629 (1939), Nichols et al. v. Massachusetts), 59 S.Ct. 828 (1939), each of which
presented the question whether regulations embodied in municipal ordinances abridged the First
Amendment rights of freedom of speech and of the press secured against state invasion by the
Fourteenth Amendment of the Constitution.
8

Schneider, 308 US at 150–51
6

abridge the constitutional liberty of one rightfully upon the street to impart information through
speech or the distribution of literature.9
The Court dealt with similar issues a year later, in Cantwell v. Connecticut.10 Newton
Cantwell and his three sons (all of them also Witnesses) were preaching in a heavily Roman
Catholic in New Haven, going door to door with books, pamphlets, and phonograph records. One
of the books was entitled “Enemies,” which attacked organized religion in general and the
Catholic Church in particular. The preachers were arrested and charged with violating a state
law that required solicitors to obtain a permit, as well as with inciting a breach of the peace. The
Cantwells challenged their detention as a denial of their First Amendment rights to free speech
and religious exercise, as well as the right to due process under the Fourteenth Amendment.11
The Court unanimously agreed: “To condition the solicitation of aid for the perpetuation
of religious views or systems upon a license, the grant of which rests in the exercise of a
determination by state authority as to what is a religious cause, is to lay a forbidden burden upon
the exercise of liberty protected by the Constitution.”12 A state may regulate the time, place, and
manner of solicitation, but not at the cost of basic civil liberties.13
The significance of Cantwell is thus that it applied the Free-Exercise Clause to the states
and thereby greatly strengthening the Constitutional protections for religious freedom.14
The parameters of free speech were still being debated almost a decade later. In
Terminiello v. Chicago,15 the speaker was addressing a capacity auditorium crowd of over 800
9

Id.

10

310 US 296 (1940)

11

The statute, which required licenses for those soliciting for religious or charitable purposes,
was an early type of consumer protection law. It mandated that the Secretary, before issuing a
certificate permitting solicitation, had to determine whether the cause was “a religious one or is a
bona fide object of charity or philanthropy” and whether it “conforms to reasonable standards of
efficiency and integrity.”
12

13

Cantwell, 310 U.S. at 307.
310 U.S. 296, 304 (1940).

14

The Establishment Clause was incorporated seven years later in Everson v. Board of Education
(1947).
7

people. Outside, police were assigned to control a crowd of close to 1000 demonstrators who
had come to register their opposition. Terminiello was arrested and convicted of disorderly
conduct. The Supreme Court found the conviction unconstitutional.16
Speech is often provocative and challenging, said the Court, striking at prejudices and
preconceptions. “That is why we protect it against censorship or punishment – unless it is shown
as likely to produce a clear and present danger of a serious substantive evil that rises far above
public inconvenience, annoyance, or unrest.”17
*
The case law since Feiner has been mixed. Most of the decisions have stood by the
principle that a speaker cannot be pre-emptively stopped because of the fear of heckling from the
audience, but that in the immediate face of violence authorities can remove the speaker to quell
the hecklers.18
That view was rejected in Hill v. Colorado, where the Supreme Court said that
governmental grants of power to private actors are “constitutionally problematic” in cases where
a single individual can unilaterally silence a speaker.19
Thus it is important to keep in mind that the phrase “heckler’s veto” means something
different to those familiar with the First Amendment law than the plain English interpretation the
words suggests: that the heckler is the party who exercises the “veto” and can attempt to
suppress speech he does not like.20 In the latter formulation, everyone has the right to picket and
heckle a speaker, either inside a hall or on a public street.21
15

337 US 1 (1949).

16

Id. at p. 5.

17

The Court cited Chaplinsky v. New Hampshire, 315 US 568 (1942), Bridges v. California,
314 U.S. 252, 262; and Craig v. Harney, 331 U.S. 367, 373.
See Cheryl A. Leanza, Heckler’s Veto Case Law as a Resource for Democratic Discourse, 35
HOFSTRA LAW REVIEW 1305 (2007).
18

19

21

530 U.S. 703 (2000.
See Nat Hentoff, Mugging the Minutemen, VILLAGE VOICE, October 31, 2006,
8

This perspective runs counter to the legal meaning of the phrase, where a heckler’s veto
is the suppression of speech by the government, because of the possibility of a violent reaction
by hecklers. It is the government that vetoes the speech, not the heckler, because of the threat of
violence from the heckler.1 Most First Amendment scholars would say that hecklers do not have
the right to drown out the speaker inside a hall, let alone rush the stage and stop the speech
before it starts.22
Feiner was distinguished in Edwards v. South Carolina.23 In March of 1961 close to 200
African-American high school and college students peacefully marched to the South Carolina
state house to peacefully express their grievances regarding civil rights. Almost immediately
they were told by police to disperse within fifteen minutes or face arrest. They refused, were
arrested, and convicted of breaching the peace.

https://www.villagevoice.com/2006/10/31/mugging-the-minutemen/
See also rubixlucifer,
Israeli ambassador to the US interrupted and booed off stage at UCI, YOUTUBE (Feb. 18, 2010),
http://www.youtube.com/watch?v=o8TZ9C_6LRk. Michigan State University professor of
political science William B. Allen has used the phrase “verbal terrorism” to refer to the same
phenomenon, defining it as “calculated assault characterized by loud side-conversations, shouted
interruptions, jabbered false facts, threats and personal insults.” W. B. Allen, Group’s terrorist
tactics
stifle
speech,
The
State
News,
March
1,
2004,
http://statenews.com/article/2004/03/group039s_terrorist_tactics_stifle_speech.

22

University of California/Irvine Law School Dean Erwin Chemerinsky invoked this
interpretation in an editorial following an incident in 2010 in which heckling by individual
students disrupted a speech by the Israeli ambassador, Michael Oren, declaring that broad
freedom exists to invite speakers and hold demonstrations, but that once a speaker has begun an
invited lecture, “[t]here is simply no 1st Amendment right to go into an auditorium and prevent a
speaker from being heard, no matter who the speaker is or how strongly one disagrees with his or
her message. The remedy for those who disagreed with the ambassador was to engage in speech
of their own, but in a way that was not disruptive.” Erwin Chemerinsky, UC Irvine’s Free
Speech
Debate,
LA
TIMES,
Feb.
18,
2010,
available
at
http://articles.latimes.com/2010/feb/18/opinion/la-oe-chemerinsky18-2010feb18. For a more
detailed analysis of Chemerinsky’s views, see infra at note 227 and accompanying text.
23

372 U.S. 229 (1963),

9

The Supreme Court reversed, holding that the marchers’ actions were an exercise of First
Amendment rights “in their most pristine and classic form,” and that this was an attempt by
South Carolina to “make criminal the peaceful expression of unpopular views.”24
But the situation in South Carolina was a far cry from that in Feiner, where two
policemen were faced with a crowd which was “pushing, shoving and milling around,” where at
least one member of the crowd “threatened violence if the police did not act,” where the crowd
was pressing closer around petitioner and the officer,” where “the speaker [passed] the bounds of
argument or persuasion and undertakes incitement to riot,” and where the record was barren of
any evidence of “fighting words.”25 The Court went on to declare that the Fourteenth Amendment
“does not permit a State to make criminal the peaceful expression of unpopular views.”26

In 1966, five African-Americans entered a public library in Clinton, Louisiana, where
one of them requested a book, which the librarian on duty said was unavailable but would be
mailed to him when it was. The group was asked to leave, but instead sat down quietly to protest
the library’s policy of segregation. Shortly thereafter a sheriff and deputies arrived and arrested
the protestors, charging them “with intent to provoke a breach of the peace.”, or under

24

Id. at 234-35, 237.

Id. at p. 236. The “fighting words” doctrine is a narrow exception to free-speech guarantees.
The Supreme Court established the doctrine in Chaplinsky v. New Hampshire,
315 U.S. 568 (1942), where a 9-0 decision held that “insulting or ‘fighting words’, those that by
their very utterance inflict injury or tend to incite an immediate breach of the peace” are among
the very limited classes of speech that can be Constitutionally regulated. These include the lewd
and obscene, the profane, the libelous, and the insulting or “fighting words,” delivered in a noseto-nose confrontation that by their very utterance inflict injury or tend to incite an immediate
breach of the peace. See example at https://www.youtube.com/watch?v=SMjD7M8v26o.
25

26

Id. at p. 237. Justice Clark, dissenting, stated that the breach of the peace convictions upheld in
Feiner presented “a situation no more dangerous than that found here.” Edwards was more
dangerous, he said, because Feiner involved but one person and was limited to a crowd of about
80, whereas the demonstration here numbered around 200 in addition to some 300 onlookers.
The City Manager’s action may have averted a catastrophe, he said, because of the “almost
spontaneous combustion in some Southern communities in such a situation.”
10

circumstances such that a breach of the peace may be occasioned thereby” or to crowd in a
public place and refuse to disperse. 27
. In Brown v. Louisiana,

the Court concluded that the protest was considerably less

disruptive than earlier situations that the Court had invalidated convictions. “A State . . . . may
not provide certain facilities for whites and others for Negroes. And it may not invoke
regulations as to use – whether they are ad hoc or general – as a pretext for pursuing those
engaged in lawful, constitutionally protected exercise of their fundamental rights.”28
In 1969 the Court addressed the question of the extent to which students’ free-speech
rights might be limited. Fifteen-year-old John F. Tinker and his siblings (aged eleven and eight)
and a sixteen-year-old friend decided to wear black armbands to their respective schools in
protest against the Vietnam War, in violation of school policy. The students were duly
suspended.
In Tinker v. Des Moines,29

the

Supreme Court found no evidence that students had

interfered with the schools’ operation or security. “Undifferentiated fear or apprehension of
disturbance is not enough to overcome the right to freedom of expression,” recognizing that “any
word spoken, in class, in the lunchroom, or on the campus, that deviates from the views of
another person may start an argument or cause a disturbance.”30
The Court famously concluded: “It can hardly be argued that either students or teachers
shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”31
27

Brown v. Louisiana, 383 US 131(1966).

28

Id. at 143. A concurring opinion by Brennan, (citing Cox v. Louisiana, Cox v. Louisiana, 379
U.S. 536 (1965) noted that public buildings are the same as “public street” and “public
sidewalks,” which the court in Cox determined to be areas where people are constitutionally
protected. Justice Black, dissenting, found nothing that would prevent Louisiana from banning
sit-in demonstrations, and criticised the majority opinion for acting as if the State had intended to
deny access to the libraries based upon race. Black also noted that Brown had not been denied
either access or service, facts which helped him conclude that there had been no racial
discrimination on the part of the library.
29

393 US 503 (1965).

30

Tinker, 393 U.S. at 508.

See, e.g., West Virginia State Board of Education v. Barnette, 319 US 624 (1943) and
Stromberg v. California, 283 US 359 (1931) (recognizing symbolic speech).
31

11

In other words, “something more than a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopular viewpoint. . . . The prohibition of
expression of one particular opinion, at least without evidence that it is necessary to avoid
material and substantial interference with schoolwork or discipline, is not constitutionally
permissible.”32
Moreover, said the Court, a student’s rights extend beyond the classroom, to the cafeteria
or playing field or elsewhere on campus. “When he is in the cafeteria, or on the playing field, or
elsewhere on campus during authorized hours. . . . [W]e do not confine the permissible exercise
of First Amendment rights to a telephone booth or the four corners of a pamphlet, or to
supervised and ordained discussion in a school classroom.”33
In 1972, in Healy v. James,34 the Court found that “the college classroom with its
surrounding environs is peculiarly the ‘marketplace of ideas.’”

Central Connecticut State

College had denied official school recognition to a chapter of Students for a Democratic Society.
“Whether petitioners did in fact advocate a philosophy of ‘destruction’ thus becomes
immaterial,” said the Court. “The College . . . may not restrict speech or association simply
because it finds the views expressed by any group to be abhorrent.”35
Perhaps the most firm recent commitment to First Amendment free-speech values came
in 2011, in Snyder v. Phelps.36 Fred Phelps, founder of the Westboro Baptist Church in Topeka,
Kansas, asserted that God hates and punishes the United States for its tolerance of

32

Id. at 509-511.

33

Id. at 512-513.

34

408 US 169.

35

Id. at pp.187-88, 194. The Court reversed and remanded the case, finding that the president of
the college had improperly denied a student group from obtaining recognition, thereby violating
its freedom of association.
36

562 U.S. 443 (2011). See also https://www.youtube.com/watch?v=0meqcKTAcMU.

12

homosexuality, particularly in America’s military. Toward that end Westboro frequently
picketed military funerals.37
One of them was the funeral of Matthew Snyder, who was killed in Iraq in the line of
duty. Westboro congregation members picketed on public land adjacent to public streets near the
church where the funeral was being held. They carried signs that read, “Thank God for 9/11,”
“Thank God for Dead Soldiers,” and “God Hates Fags.”38
The picketing took place within a 10- by 25-foot plot of public land adjacent to a public
street, behind a temporary fence, about 1,000 feet from the church. None of the demonstrators
had entered church property or gone to the cemetery, nor did any of them yell or use profanity or
engage in violence. The funeral procession passed within 200 to 300 feet of the picket site.
Although Snyder testified that he could see the tops of the picket signs as he drove to the funeral,
he did not see what was written on the signs until later that night, while watching a news.39
Snyder filed suit against Phelps, alleging five tort claims: defamation, publicity given to
private life, intentional infliction of emotional distress, intrusion upon seclusion, and civil
conspiracy. Westboro moved for summary judgment, contending that the church’s speech was
insulated from liability by the First Amendment.40
The district court awarded the family $5 million in damages. On appeal, however, the
Fourth Circuit found that the judgment violated the First Amendment’s protections on religious
expression. The church members’ speech is protected, said the court, “notwithstanding the
distasteful and repugnant nature of the words.”

37

Id. at ???

38

Id. at ???

39

Id. at ???

40

Id. at ???

13

The Supreme Court affirmed, holding that the First Amendment shields those who stage a
protest at the funeral of a military service member from liability.41
In 2015, a group called the Bible Believers came to Dearborn, Michigan for the 17th
Annual Arab International Festival. There they displayed signs offensive to the predominantly
Muslim crowd: “Islam Is A Religion of Blood and Murder,” “Only Jesus Christ Can Save You
From Sin and Hell,” “Turn or Burn.” One demonstrator carried a severed pig’s head on a spike,
because it would keep the Muslims “at bay since . . . they are kind of petrified of that animal.”42
The Festival was the largest festival of its kind in the United States, annually drawing
more than 300,000 people over the course of three days. 43 It also had a history of attracting
Christian evangelists who roamed among the crowd seeking to proselytize Muslims in
attendance. That practice was disrupted in 2009 when Dearborn police enforced an antileafletting. In 2011 the Sixth Circuit Court of Appeals held that the anti-leafletting policy was
unconstitutional because it was not narrowly tailored with respect to time, place, or manner
restrictions on protected speech.44
In the case at hand, the police removed the evangelists in order to restore the peace –
exercising the same kind of heckler’s veto that took place over a half-century ago in Feiner. The
district court ruled that this action was constitutional. The Sixth Circuit reversed. “Virtually
absent from the video in the record,” said the court, “is any indication that the police attempted

Justice Alito filed a lone dissent (“Our profound national commitment to free and open debate
is not a license for the vicious verbal assault that occurred in this case”). 562 U.S. 443, 458
(2011).
41

See Eugene Volok, “Sixth Circuit rejects ‘heckler’s veto’ as to anti-Islam speech by ‘Bible
Believers’,” WASHINGTON POST, October 28, 2015.
42

43

Id. at ???

44

See Saieg v. City of Dearborn, 641 F.3d 727 (6th Cir. 2011). The City of Dearborn thereafter
ceded to the Wayne County Sheriff’s Office (“WCSO”) primary responsibility over Festival
security. Id.
14

to quell the violence being directed toward the Bible Believers by the lawless crowd of
adolescents.”45
Excluding different viewpoints from the marketplace runs the risk of subjecting citizens
to “tyrannies of governing majorities,” hereby forestalling “the advancement of truth, science,
morality, and [the] arts.”46

The Dilution of Free Speech over the Past Half-Century
Causes and Effects
Thus have traditional principles of freedom of speech have been significantly eroded over
the past half-century.
The causes of this decline can be traced to a number of factors, most of them having to do
with a changing world order: the precipitous rise of terrorism and violence, an overweening
sensitivity to personal sensitivities, and the gross misapplication of the notion of political
correctness. The effects have been noticeable in a polarized and biased media, reflected in turn
by disturbing incidents of intolerance in both society at large and on campus in particular.
Administrative and legislative responses have been slow and often inadequate.
What we once knew as the heckler’s veto has morphed into different ways and means for
stifling controversial speech. Modern examples are legion. A few of the more notable excesses
are described below.
In June of 2017, the Supreme Court ruled that federal trademarks of terms some consider

derogatory are covered by the First Amendment. The case involved an Asian-American rock
band called “The Slants,” which was denied a trademark on the grounds that the term was
derogatory to Asians. The Court affirmed a lower federal appellate decision that Lanham Act’s
prohibition against registering trademarks that may “disparage” persons, institutions, beliefs, or
45

Bible Believers v. Wayne County, 805 F.3d 228, 261-62 (6th Cir. 2015).

46

Id. at 241 (citing 1 Journals of the Continental Congress, 1774–1789, Letter to the Inhabitants
of Quebec, 108 (Aug. 26, 1774).
15

national symbols with the United States Patent and Trademark Office violated the First
Amendment.47
“Safe Spaces” and “Trigger Warnings”
The idea of “safe spaces” originated in the women’s and gay-liberation movements of the
1970’s, as both places of physical safety and of “consciousness-raising,” but have long since
changed into places where “victimized” students can take shelter. In the process free speech and
thought has suffered.48
In educational institutions, a safe space originally meant a place where teachers and
students would be insulated from violence against lesbians, gays, bisexuals, or transgendered
people. The term has since been extended to refer to an autonomous area for individuals who feel
“marginalized.” 49

47

Matal v. Tam, 137 S.Ct. 1744, 1765 (2017) (quoting 15 U.S.C. §1052(a)) The decision would clear the
way for the Washington Redskins to get back trademarks that were canceled in 2014 after
complaints by Native Americans, after a federal judge in 2015 affirmed the Trademark Trial and
Appeal Board's 2014 revocation of six federal trademark registrations belonging to the Redskins.
Darren Heitner, Supreme Court Ruling Is Great For Washington Redskins In Trademark Battle,
FORBES, June 19, 2017, available at https://www.forbes.com/sites/darrenheitner/2017/06/19/supremecourt-ruling-is-great-for-washington-redskins-in-trademark-battle/#6de1530b3910.

See Malcolm Harris, “What’s ‘Safe Space’?: A Look at the Phrase's 50-Year History,”
SPLINTER, November 11, 2015, available at https://splinternews.com/what-s-a-safe-space-a-lookat-the-phrases-50-year-hi-1793852786.
48

See Teddy Amenabar, “The New Language of Protest,” WASHINGTON POST, May 19, 2016,
available at http://www.washingtonpost.com/sf/style/2016/05/19/what-college-students-meanwhen-they-ask-for-safe-spaces-and-trigger-warnings/?utm_term=.394ca199ec27.
49

52

See Judith Shulevitz, “In College and Hiding from Scary Ideas,” NEW YORK TIMES, March 21,

2015. See also Conor Friedersdorf, Campus Activists Weaponize ‘Safe Space’, THE ATLANTIC,
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But the idea that students are too vulnerable to deal with ideas past and present is alien to
the whole concept of academic inquiry. The current concept of safe spaces serves also to hinder
the free discussion of sensitive material that should be appropriate to an open educational
environment. There is a difference, after all, between places where people gather for civil
discourse, and a totally sheltered classroom or dormitory rendered free of intellectual challenge
or confrontation.50
An example of the latter occurred recently at Brown University, where during a speech
by libertarian Wendy McElroy – known for being critical of the term “rape culture” – a room
was provided to shield people who might find her comments “troubling” or “triggering. The
room was contained cookies, coloring books, bubbles, Play-Doh, pillows, and blankets, besides
calming music and a video of frolicking puppies. Students and staff members trained in
dealing with trauma were also present. Critics accused the college of treating the students like
babies.51
In 2015 a Northwestern University professor wrote a controversial essay on how colleges
police faculty-student relationships and sparked a national debate over academic and sexual
freedom. Two students filed a complaint against communications professor Laura Kipnis,
contending that she had created a “chilling effect” on their ability to report sexual misconduct.
Kipnis had also chided the university for its ban on faculty members dating students, arguing that
such policies unrealistically treat students as vulnerable children.52
Northwestern waded into further controversy when it proposed moving some “Campus
Inclusion and Community”offices into the Black House, the social and academic center for black
students, professors and staff on campus for decades. The backlash was swift. Many said the
purpose of creating the Black House in the late 1960s was to give blacks on campus a dedicated
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space for sharing experiences unique to them. Though the university later abandoned its plans, its
president, Morton Schapiro, cited the Black House controversy as having helped convince him
that “safe spaces” were necessary on campus. “I'm an economist, not a sociologist or
psychologist, but those experts tell me that students don't fully embrace uncomfortable learning
unless they are themselves comfortable. The irony, it seems, is that the best hope we have of
creating an inclusive community is to first create spaces where members of each group feel
safe.”53
In 2016 a lecturer in social work at the University of Michigan included a trigger warning
on her syllabus for a course that involved 16 hours of discussions about personal trauma, in order
to prepare them for similar talks with potential patients. “A trigger warning gives a pause and
reflection for the student in that classroom,” she said. “I think it’s kind of important to remind
people that the content can be triggering, and to almost prepare yourself mentally, emotionally
and physically to be discussing this in the context of a classroom.” While in some cases the
warning helped free students who wanted to share personal stories, she said, she’s also received
feedback from those who complained they still didn’t feel prepared for how agonizing and
distressing the class sessions would be.54
If today’s students are ever more likely to come to campuses with expectations that they
will be protected from hurtful speech – 40 percent of millennials surveyed by the Pew Research
Group want the government to prohibit such speech – are colleges obliged to provide such an
environment, and how far should they go?55
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In the United Kingdom, the actor and writer Stephen Fry criticized what he perceives as
the erosion of free speech in the practices of avoiding ‘trigger’ words, creating ‘safe spaces’, and
‘no-platforming’ controversial speakers. In Scotland, a student reportedly was told she had
violated a safe space by raising her hand during a debate.56
In April 2017, Wichita State University’s student government denied official recognition
to a prospective chapter of Young Americans for Liberty, on the grounds that the group believes
the First Amendment protects “hate speech” – claiming that its presence on campus would pose
a threat to other students. After an appeal, the supreme court of the university’s student
government held that the refusal to recognize the Young Americans violated its members’ rights,
and granted the group official recognition.57
In November 2017, a controversial speech at the University of Connecticut by Lucian
Wintrich, a conservative writer who had been invited to campus by UConn’s Republican group
for a talk called “It’s OK to Be White,” ended in a physical altercation.58 UConn officials said
that even if they disagreed with the speaker’s views, his right to speak was protected by the First
Amendment. But during Wintrich’s talk, students and others in the audience repeatedly shouted
at him. After a female audience member appeared to grab his notes, he followed her into the
PEW RESEARCH CENTER, Nov. 20, 2015, available at http://www.pewresearch.org/facttank/2015/11/20/40-of-millennials-ok-with-limiting-speech-offensive-to-minorities/.
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crowd. Wintrich was charged with breach of peace and was escorted from the building. Wintrich
said that he was simply trying to retake his speech notes.59
The university’s president, Susan Herbst, was apologetic, but offered no solutions:
“Thoughtful, civil discourse should be a hallmark of democratic societies and American
universities, and this evening fell well short of that. . . . Our hope as educators is that creative
leadership and intellectual energy can be an antidote to that sickness, especially on university
campuses. . . . We are better than this.”60
*
Christina Hoff Sommers is not a particularly threatening figure, except possibly to radical
feminists who disdain her anti-victimhood, anti-censorship views (which have given her a large
online fan base). A few years ago she was speaking at Georgetown and Oberlin on the topic
“what’s right (and badly wrong) with feminism.” But student activists insisted that her presence
posed a threat, warning that her comments would be traumatizing – especially that her denial of a
rape culture on campuses was tantamount to “denying the experience of survivors” – and
directing students to a “safe space” on campus.61
Instead of simply not attending the lecture, Georgetown students placed a sign outside of
the auditorium, advising that Sommers’ speech would “contain discussions of sexual assault and
may deny the experiences of survivors.” That so-called trigger warning was accompanied by
directions to a safe space for anyone who might feel traumatized by Sommers’ views.
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When Sommers spoke at Williams College in October of 2017, she was shouted down as
“a racist white supremacist” and endured an hour’s worth of bellicose rhetoric from enraged
students. Williams president Adam Falk was pleased enough to write in the Washington Post that
“our students listened closely, then responded with challenging questions and in some cases
blunt critiques.”62 Mr. Falk’s view was strongly challenged by the student who moderated the
event, Zachary Wood, who wrote that it “grossly misrepresented” what happened:
During Ms. Sommers’s talk, many students did not “listen closely.” Instead, they acted
disruptively by mocking her and snickering derisively throughout her entire speech. For
each “challenging question,” there were at least five personal attacks, directed either at
her or at me for inviting her. One student started yelling aggressively, blaming me for
his parents’ qualms about his sexual orientation. His rant lasted for at least five minutes.
Other students stood up and exclaimed that they were better than the speaker because
she was “stupid, harmful, and white supremacist.”63
Wood went on to argue that ignoring attacks directed against controversial speakers and
the students who invite them propagates the misconception that Williams and other
American colleges welcome intellectual diversity. “Things won’t get any better until college
administrators . . . honestly confront the threats to open debate at the institutions they
lead.”64
In various American law schools, students have even begun to ask that they be exempted
from courses that discuss rape – lest they become too traumatized by the subject matter.65 How
then, one might ask, can such students in a Criminal Law class learn about this common crime?
This kind of sensitivity-sheltering serves to inhibit them from functioning as adults in a
professional world.
See Adam Falk, “Williams College President: Don’t Ignore the Real Threats in the Debate
over Free Speech,” WASHINGTON POST, November 14, 2017.
62

See Zachary Wood, “At Williams, A Funny Way of Listening,” WALL STREET JOURNAL,
November 17, 2017.
63

64

Id.

See Jeannie Suk Gersen, “The Trouble With Teacing Rape Law,” THE NEW YORKER,
December 15, 2014, https://www.newyorker.com/news/news-desk/trouble-teaching-rape-law.
65

21

The idea of victimhood has also produced a paradoxical phenomenon known as “safebaiting.” A few years ago at the University of Missouri, student activists protesting what they
perceived as persistent racism on campus harassed a free-lance student photo-journalist who had
been assigned to cover the demonstrations. They tried to prevent him from taking pictures –
claiming they wanted to be protected against what they called “twisted insincere narratives.” The
protesters were abetted by dozens of players from the school’s football team, as well as by at
least one vociferous member of the faculty.66
The irony here was that all the while the protesters were operating on the premise that it
was the photographer who was making them unsafe.
In another incident a few years ago – this one at Yale – students decided, in the name of
creating a “safe space” on campus, to spit on people as they left a talk by a speaker with whom
they disagreed – thus compromising a safe space in order to save it. The ironies abound. The
famous Woodward Report, issued by Yale in 1975, states that “the paramount obligation of the
university is to protect [the] right to free expression.”67
*
The concept of safe spaces is not limited to the United States. A great debate on the
subject is taking place across the English-speaking academic world.
In March of 2014, Britain’s online SPIKED magazine launched a “Down With Campus
Censorship!” campaign, which it claimed would be uncompromising in noting regulatory
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inhibitions on free speech and confronting instances of administrative censorship. A campaign
labeled “Just Say No to No Platform” campaign urged free-speech supporters to challenge a
policy adopted by the National Union of Students in the U.K. which barred organizations
identified as holding “racist or fascist views” from speaking at union events or sharing a platform
with union officers.

But robust and open debate about difficult, even offensive, ideas, has long been at the
heart of British university life. Banning those with distasteful views from speaking on campus
bespeaks intellectual cowardice. To stand against No Platform is thus to stand up for students,
and their capacity to respond to arguments with which they may disagree.68
In September of 2016, British Prime Minister Theresa May condemned the idea of safe
spaces. Shortly thereafter Oxford University drafted a statement that has now been adopted by
its colleges. “Free speech is the lifeblood of a university,” it begins, going on to observe that
“inevitably, this will mean that members of the university are confronted with views that some
find unsettling, extreme or offensive. The university must therefore foster freedom of expression
within a framework of robust civility.”69
The event that precipitated the statement was a campaign to remove from campus a statue
of Victorian-era colonialist Cecil Rhodes which had been built with what was considered to be
his ill-gotten gains.

Oriel administrators said they would consider putting up a plaque to

“contextualize” the statue, but would not remove it. Historic England has insisted the statue
should stay as it is. Oxford’s vice-chancellor called on Oxford students to “broaden their minds.”
Former Oxford chancellor Lord Patten suggested that students should come to terms with the ills
of the past, adding that if they don’t want to engage with difficult ideas, then they should go and
study in China.70
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*
In today’s world, there are broader implications for and consequences of safe spaces.
Students are now educated in schools that endorse anti-bullying campaigns, and they are attuned
to the notion of emotional abuse. Many of them come from countries that prohibit hate speech.
Meanwhile, campus administrators increasingly dodge responsibility for challenging the new
censorship. “We all deserve safe spaces.” wrote Northwestern’s President Schapiro in 2015,
noting that black students deserve to be able to exclude white students from sitting with them at
lunch in the interest of “engaging in the kind of uncomfortable learning the college encourages . .
. . There are plenty of times and places to engage in uncomfortable learning, but that wasn't one
of them.”71
In has gotten to the point that in today’s environment a majority of U.S. college
students are said to feel inhibited from saying what they believe because others might find it
offensive.72 Some stand-up comedians avoid college campuses because they find that satire
doesn’t sit well in the current PC environment. Under pressure from faculty and students,
schools have canceled speakers like Condoleezza Rice, George Will, and Michelle Malkin. 73
*
The idea of safe spaces has come to embrace the concept of “trigger words and warnings”
– phrases that could be considered disturbing to those who might hear them. In the
Students to Embrace Freedom of Thought,” THE GUARDIAN, January 13, 2016, available at
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educational context, trigger warnings are explicit alerts that the material they are about to
read or see in a classroom might upset them or, as some students assert, ca use symptoms of
post-traumatic stress disorder in victims of rape or in war veterans. 74
Some say that trigger warnings arose out of the psychological condition now
commonly known as post-traumatic stress disorders – experiences that cause a trauma
survivor to re-experience an incident, go into “avoidance mode,” or “numb out.” While the
theory may have evolved in the wake of the Vietnam War, the use of trigger warnings is
more likely a result of the 21st-century climate of political correctness. 75
Still others say that trigger warnings were born not in the Ivory Tower but on feminist
blog sites dealing with topics like self-harm, eating disorders, and sexual assault. In practice,
though, trigger warning may be less about preventive mental health care and more
about the quest to authenticate liberal credentials. 76
A cover story in the September 2015 Atlantic suggested that universities were
overreacting to the latter-day diagnosis of Post Traumatic Stress Disorder, especially its
recognition of hypersensitivity and hyper-vigilance. They were playing to students who say they
seek more inclusive, responsive, and enlightened spaces for learning, and to fight against “microaggressions.”
A few places of higher education have begun to fight back, most notably the University
of Chicago, which as far back as 2012 promulgated a well-considered policy on Freedom of
Expression at its campuses.77
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In the early days of the Internet, trigger warnings took the form of blog posts to alert
survivors of traumatic experiences (such as sexual violence, crime, or torture) about content that
might upset them. Then, some professors and universities began to embrace trigger warnings in
their course syllabi as gestures of sensitivity to their personal pasts.
It wasn’t long before the scope of their warnings stretched to racism, classism, sexism
and other instances of privilege and oppression. “With appropriate warnings in place, vulnerable
students may be able to employ effective anxiety management techniques, by meditating or
taking prescribed medication,” wrote one professor from Cornell.78
This effort to cleanse campuses of ideas that might cause discomfort runs counter to the
primary function of higher education.
This is especially true in the area of religion. In today’s politically-correct climate
students and faculty feel inhibited about stating (much less advocating) their personal views.
Although trigger warnings and safe spaces ostensibly create an environment where everyone can
feel free to state their opinions, the underlying politically correct spirit of tolerance can also stifle
dialogue about controversial topics, particularly about issues regarding race, gender, and
religious beliefs. In many modern academic settings, that freedom does not exist unless students’
opinions are in harmony with what are commonly understood as progressive political values.
“Disinvitations” and “Cultural Appropriation”
In February of 2017 the far-right political commentator Milo Yiannopoulos was
scheduled to speak at the University of California (Berkeley). Protests opposing his appearance
turned violent: masked demonstrators smashed windows, set fires, and pelted police with
rocks; the officers and university officials gave the demonstrators wide latitude, standing aside
while Molotov cocktails were hurled at the police. The event was canceled, but not before
$100,000 worth of damage had been caused.79
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That was “not a proud night for this campus, the home of the free speech movement,” a
UC Berkeley spokesperson said, while the Los Angeles Times editorialized that the success of the
violence “should make supporters of free speech shiver.”80
In April the same campus canceled a scheduled speech by the conservative author Ann
Coulter, claiming security threats as the reason. 81 Other political demonstrations turned violent,
prompting officers to come up with new strategies to control rowdy crowds. A list of banned
items was posted: among them were shields, masks, bandanas, poles, and torches. For the first
time in two decades the city council authorized city officers to use pepper spray to control the
melee.
But in September, when students protested a scheduled talk by conservative
commentator Ben Shapiro, the university spent some $600,000 to ensure his safety and that of
his audience. This time the school announced that it was committed to ensuring the freedom of
speech. For his part, Shapiro denounced white supremacy and small-mindedness. He urged
people to sit and down and talk to people who have different political views rather than yelling at
those who are not like them. “Get to know people, get to know their views. Discuss, debate,”
Shapiro said. “That is what America is all about.”82
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More irony here, of course, in that it was the Berkeley campus that gained national
attention in 1964 as the epicenter of what became known as “the Free Speech Movement.” The
university’s response threatened to do even more damage than those making threats from the left
– all but guaranteeing that the heckler’s veto would be attempted more often going forward.
Coulter said the university had insisted that her speech take place in the middle of the day, that
only students could attend, and that the exact venue wouldn’t be announced until the last minute.
Her agreement to those conditions apparently was not good enough.83
Berkeley is the flagship university in a state with the seventh largest economy in the
world, employing an entire state police. Is it unable to secure a controversial speaker against
violence? Such a failure threatens anyone who runs afoul of any mob. As the New York
Times put it, this was “the latest blow to the institution’s legacy and reputation as a promoter and
bastion of free speech.”84
Succumbing to such criticism, the university reversed that decision a month later.
Around the same time Phyllis Chesler, an emerita professor of psychology and
women's studies at the City University of New York) was abruptly disinvited by the University
of Arkansas (Fayettesville) School of Law, where she was to have participated in a symposium
on honor killings in Muslim countries. But protestors charged her with “Islamophobia,” a term
which has become a verbal weapon used to silence all criticism of Islam – especially by
Muslim students associations, which are well-known to promote Islamic supremacism,
opposition to women's rights, hostility toward America, and anti-semitism, on campuses
nationwide.85
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A feminist scholar who has been critical of the silence from other feminists on the
abuse of women in Islamic societies, Chesler had been scheduled to speak at a conference
entitled “Violence in the Name of Honor: Confronting and Responding to Honor Killings
and Forced Marriage in the West,” hosted by the UA law school and the Saudi-funded King
Fahd Center for Middle East Studies. Emails obtained by Campus Watch from university
personnel who requested anonymity show that early a triad of professors, joined by dean,
pressured for cancellation of Chesler’s appearance. They demanded that a “qualified” speaker
(i.e., one who disagreed with her) follow her remarks, that the Fahd Center “publicly withdraw
its sponsorship,” and that it provide copies of “Islamophobia Is Racism,” be distributed at the
event. They also demanded that a statement be read “condemning Islamophobia and bigotry, and
affirming [MEST’s] commitment to gender justice and diversity.”86
In March of 2017, hundreds of students at Middlebury College in Vermont shouted down
Charles Murray, whose book “The Bell Curve,” published in 1994, linked lower socio-economic
status with race and intelligence.87
When Murray rose to speak, many of the more than 400 students in the room turned
their backs to him and chanted slogans (“Racist, sexist, anti-gay, Charles Murray go away!”).
After 20 minutes it became clear that he would not be able to give his speech. “No one should
86

Id. Some opponents also resorted to violence. A window was shattered at the private home of
the Fahd Center director in an apparent effort further to intimidate him into cancelling Chesler’s
lecture. The Fayetteville campus is home to a Muslim Students Association, which
reportedly is funded by the Saudi government, and which was rallying against the Chesler
appearance. Id.
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have the heckler’s veto,” said a college spokesman, and Murray was moved to a separate room
equipped with a video camera where he could be interviewed over a live stream. As soon as the
interview began there, however, protesters swarmed the hallway, chanting and pulling fire
alarms. When the interview was over Murray was escorted out the back of the building; there,
several masked protesters began pushing and shoving him, and pounded and rocked his car as it
drove off.88
The chaotic scene drew sharp criticism from both the right and the left. Laurie Patton, the
president of the college, issued an apology to the speaker and to those who attended the event,
saying that Middlebury had “failed to live up to our core values.” Conservatives declared that the
students had a mob mentality that resulted in intolerance and quashed free speech. Liberals
argued that the speaker was a hateful racist who had no rightful place on their campus. The
Southern Poverty Law Center described Mr. Murray as a “white nationalist” who uses “racist
pseudoscience and misleading statistics to argue that social inequality is caused by the genetic
inferiority of the black and Latino communities, women and the poor.” An open letter from more
than 450 alumni objecting to Murray’s presence on campus said that his views were offensive
and based on shoddy scholarship and that they should not be legitimized. “In this case, there’s
not really any ‘other side,’ only deceptive statistics masking unfounded bigotry.”89
In 2016 campus censorship last year hit a record high: at least 42 cases of retracted
invitations, compared to just half that in 2015. 90
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Some speakers decide on their own to cancel their already-accepted invitations to
speak. Former Democratic Sen. Jim Webb of Virginia turned down the Distinguished Graduate
Award from the Naval Academy after there was threat of protest of an article he wrote in 1979
that said women should not serve in combat. 91 In 2014, former Secretary of State Condoleezza
Rice backed out of giving the commencement speech at Rutgers University after students
protested her involvement in the Iraq War during presidency of George W. Bush.92
But succumbing to the heckler’s veto, even for most noble of reasons, means other
speech will inevitably be squelched. Moreover, when the speaker is eminently qualified, it
makes it easier to heckle someone of less prominence and obvious qualifications from the stage.
*
In September of 2017, the University of Baltimore announced that it had invited U.S.
Secretary of Education Betsy DeVos to speak at its fall commencement exercises. In short order
various members of the student body and faculty expressed their outrage at the choice, and
demanded that the invitation be withdrawn. To civil libertarians, something was surely amiss.
How did UB, largely known as a commuter school that prides itself on educating a diverse
population of hardworking city-dwellers, find itself in the middle of a maelstrom for having
deigned to invite the U.S. Secretary of Education to be its commencement speaker?
The invitation to Ms. DeVos had been tendered back in January 2017 by UB president
and former city mayor Kurt Schmoke, but it generated widespread dismay on campus among
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both students and faculty. Thousands signed a petition demanding he rescind the offer. Mr.
Schmoke, however, stood his ground. “The university stands for freedom of speech,” he said,
which includes “debate on controversial issues. Having the U.S. Secretary of Education on our
campus is something that’s very important for the university, and in the long run, I believe that
students will recognize that whether they agree with her position on issues or not.”
There are many thoughtful and articulate people from across the liberal-conservative
spectrum who would make interesting speakers, even (if not especially) because they might be
provocative. At least part of the animus directed toward Ms. DeVos is that she is part of the
Trump administration, which one UB faculty member labeled as “neo-fascist, racist,
homophobic, anti-semitic, xenophobic, misogynistic.” He’s as much entitled to that opinion as
are those who would think it hyperbolic overkill. But so is Mr. Schmoke’s position – that
universities should countenance different, even controversial, points of view eminently justified.
Even people who didn’t vote for Mr. Trump, nor would have supported the nomination of Ms.
DeVos as a commencement speaker, might want to hear what she has to say. Should not they be
allowed to judge for themselves whether she’s insensitive or incompetent?
Students and faculty should understand that, when anti-speech petitions like these
accomplish their purpose, it makes it far easier to squelch future speakers simply because their
ideas might offend or qualifications be questioned. H.L. Mencken, a native Baltimorean who
once called democracy the theory “that the common people know what they want, and deserve to
get it good and hard,” would likely have been appalled.93
For true civil libertarians, there is nothing wrong with stating one’s opinion about the
propriety of a particular speaker prior to an invitation, and choosing peacefully to protest a
speech – or choosing not to attend in the first place – is likewise in the best traditions of the First
Amendment. On the other hand, demanding amounts to a latter-day version of the heckler’s veto,
allowing the disruption of speech by a disgruntled audience. We should support the free-speech
rights of all speakers, however unpopular.
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In today’s climate one might legitimately ask if George Washington or Thomas Jefferson
would be boycotted as commencements speaker because of their well-documented ownership of
slaves. But in September 2017 students at the University of Virginia in Charlottesville shrouded
a statue of Jefferson, the school’s founder, in black and covered it with signs reading “racist” and
“rapist.”) 94 Earlier almost 500 students and professors asked the University’s president to refrain
from quoting Jefferson in campus-wide emails.95 In 2015 there was a heated debate among
students at the University of Missouri about whether a Jefferson statue on campus should be
removed because it represented “the dehumanization of black individuals who Jefferson himself
viewed as inferior.”96
It’s gotten to the point where even the American Civil Liberties Union, the traditionally
iconic defender of First Amendment free-speech values, has been shouted down as a “liberal
white supremacist” organization. In October 2017 students affiliated with the Black Lives Matter
movement crashed an event at the College of William & Mary, rushed the stage, and prevented
the invited guest – the American Civil Liberties Union’s Claire Gastañaga (a W & M alum) –
from speaking. The topic of her talk: “Students and the First Amendment.”97
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At first she attempted to spin the demonstration as a welcome example of the kind of
thing she had come to campus to discuss. “Good, I like this,” she said as they lined up and raised
their signs. “I’m going to talk to you about knowing your rights, and protests and
demonstrations, which this illustrates very well. Then I’m going to respond to questions from the
moderators, and then questions from the audience.” With that the protesters drowned her out
with cries like “ACLU, you protect Hitler, too,” “blood on your hands,” “the revolution will not
uphold the Constitution,” and “liberalism is white supremacy.”98
Twenty minutes later the protest’s leader delivered a prepared statement, declaring that
the disruption was in response to the ACLU’s defense of the Charlottesville alt-right’s civil
liberties. Organizers then canceled the event. When some members of the audience approached
the podium in an attempt to speak with Gastañaga, but the protesters would not permit it. They
surrounded Gastañaga, raised their voices even louder, and drove everybody else away.99
William & Mary responded with a statement to the effect that “silencing certain voices in
order to advance the cause of others is not acceptable in our community.” But without a promise
to identify the perpetrators and make sure this never happens again, the college’s statement is
meaningless rhetoric.100
The point is that, by succumbing to the heckler’s veto, even for the most noble of reasons, other
speech is inevitably squelched. Moreover, giving in to hecklers against a speaker who is eminently
qualified makes it far easier for them to disrupt someone of lesser prominence simply because his or her
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ideas might offend.101

*
Also new to the culture wars is the taboo against taking intellectual property, traditional
knowledge, or expressions from someone else's culture without permission. This can include
unauthorized use of another culture's dance, dress, music, language, folklore, cuisine, traditional
medicine, and religious symbols.
Cultural appropriation has less to do with one’s exposure to different cultures than with
members of a dominant group exploiting the culture of those less privileged – often with little
understanding of the latter’s historical experience or traditions.
In the United States, cultural appropriation typically involves members of the dominant
culture “borrowing” from the cultures of minority groups: music, fashion, and dance from
African-, Asian-, and Native Americans. This kind of “borrowing” is said to exploit minority
groups of the credit they deserve, as well as reinforcing stereotypes about minority groups.
To what extent does cultural appropriation inhibit language and free speech?
The most direct and violent assaults on free speech have come from Islamic jihadists. In
January of 2015, after the liberal French newspaper Charlie Hebdo published cartoons of
Muhammad, two French Muslims of Algerian descent broke into the paper’s offices firing
automatic weapons and shouting “Allahu Akbar!” They killed 12 people, including the editor-inchief. “We have avenged the Prophet Muhammad!”they shouted as they left. For them Islamic
law forbids insulting or even parodying Islam, under penalty of death.102
A few days later some two million people, including forty world leaders, gathered at a
unity rally in Paris. “Je suis Charlie!” and “Not afraid!” they declared. They vowed never to
relinquish their freedom of expression.103
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But their words were not matched by their actions.Last year, Charlie Hebdo’s current
editor said he would publish no more cartoons of Muhammad. Few if any newspapers in Europe
or America today would run cartoons lampooning jihadists — much less Islam.104
In June of 2017 Canada passed a criminal statute that penalizes the use of “incorrect
gender pronouns.” Bill C-16, which received royal assent and is now law, amends the Canadian
Human Rights Act to include “gender identity and gender expression to the list of prohibited
grounds of discrimination.” The bill also adds these criteria to the hate crime category of the
country's Criminal Code.105
Critics of the new law view it as an assault on free speech, forcing people to use a
particular set of approved words that one cannot freely choose. They point out that there is a
clear difference between restrictive speech laws borne out of public safety and laws that mandate
the use of politically-correct phrases.106
The Canadian bill is not a far cry from the current law in New York City, where citizens
can be fined up to $250,000 for the crime of “mis-gendering.” The city’s Commission on Human
Rights is allowed to punish anyone who refuses “to use an individual’s preferred name, pronoun,
or title because they do not conform to gender stereotypes” – for example, calling a woman
“Mr.” because of her masculine appearance.107
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The New York law is little short of an attempt to legislate civility, which might have a
well-meant motive but clearly runs afoul of the First Amendment. Moreover, its proffered
lexicon borders on the absurd. Some “transgender and gender nonconforming” people, the
guideline says, “prefer to use pronouns other than he/him/his or she/her/hers, such as
they/them/theirs or ze/hir.” No fewer than 31 gender identities are recognized as acceptable,
some of which are “two-spirit,” “non-binary transgender,” and “person of transgender
experience.”108
Hecklers’ vetoes also take place in many areas having little if anything to do with higher
education. In August of 2017 Fox News commentator Tucker Carlson had a heated debate with
civil rights attorney Brian Claypool over tech companies caving in to the left and cracking down
on free speech. Carlson agreed that there is a lot of “loathsome material” on the Internet, but it’s
not for Google, Twitter or Spotify to regulate the open exchange of ideas, no matter how
offensive those ideas may be. “Why are [liberals] retreating from their long-standing position
that if you don’t like something, you argue against it, you don’t shut it down?”
Claypool pointed out that the Internet allows for the spread of hateful propaganda,
whether it’s by jihadists or neo-Nazis, which can lead to people taking violent action. “You have
to try to preempt something before it happens.”
Carlson: “Who gets to decide what’s hate and what’s legitimate argument? What are the
punishments? These are questions we haven't faced in this country because we have a First
Amendment. Unfortunately, the left, because it’s now in control of all of our social institutions,
no longer believes in it.”109
Attacks on free speech come from the right as well.
In the current world-wide political climate, there have been substantial efforts by Muslim
religious groups to suppress what they view as anti-Islamic rhetoric. In Europe, hate-speech laws
are often used to suppress and punish left-wing viewpoints. Terrorist attacks, and the emotions
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they spawn, almost always prompt calls for curtailment of fundamental legal rights so that future
attacks can be prevented. The victims of horrific violence are held up as justification for
restricting whatever ideology motivated the killer to act.110
In 2006, after a series of attacks carried out by Muslims, Republican Newt Gingrich
called for “a serious debate about the First Amendment” so that “those who would fight outside
the rules of law, those who would use weapons of mass destruction, and those who would target
civilians are, in fact, subject to a totally different set of rules.” Of Islamic radicals, the former
U.S. speaker of the House argued that they do not believe in the Constitution or free speech, and
therefore the U.S. should thus “use every technology we can find to break up their capacity to
use the Internet, to break up their capacity to use free speech, and to go after people who want to
kill us to stop them from recruiting people.” In a separate essay defending those remarks,
Gingrich argued that “free speech should not be an acceptable cover for people who are planning
to kill other people who have inalienable rights of their own,” adding that “the fact is not all
speech is permitted under the Constitution.”111
The white nationalist violence that occurred in Charlottesville in the summer of 2017 has
led to similar arguments, prompting a full-scale debate about the merits of preserving the right to
express “hate speech,” however that might be defined. Both polling data and anecdotal evidence
have long shown an erosion in the belief in free speech among younger Americans, including
those who identify as liberals or leftists.112
Many Americans who long for Europe’s hate-speech restrictions rightly understand that
those laws are used to outlaw and punish expression of the bigoted ideas they most hate: racism,

See Glenn Greenwald, “In Europe, Hate Speech Laws are Often Used to Suppress and Punish
Left-Wing
Viewpoints,”
THE
INTERCEPT,
August
29
2017,
available
at
https://theintercept.com/2017/08/29/in-europe-hate-speech-laws-are-often-used-to-suppress-andpunish-left-wing-viewpoints/.
110

111

Id.

112

Id.

38

homophobia, Islamophobia, misogyny. Indeed there are numerous cases in western Europe and
Canada of far-right extremists being arrested, fined, or even jailed for publicly spouting what is
perceived as overt bigotry. But they may not realize that those countries also use such restrictions
to constrain political views that many left-wing censorship advocates would not think of as “hate
speech.”113
In France, for example, in 2015, the country’s highest court upheld the criminal
conviction of twelve pro-Palestinian activists for wearing t-shirts that advocated a boycott of
Israel – which the court ruled violated French hate-speech laws.114 In May of 2016 Canada’s
then-conservative government threatened likewise to use hate-speech regulations to prosecute
Israel boycott advocates on the ground that such activism is “the new face of anti-Semitism.”115
A group of bipartisan U.S. legislators are currently sponsoring legislation to make it illegal for
businesses to participate in any international boycott of Israel, a bill that the American Civil
Liberties Union says can be used to criminalize advocacy of boycotts.116
In the United Kingdom, hate speech has come to include anyone expressing virulent
criticism of UK soldiers fighting in war. In 2012 a British Muslim teenager was arrested for
committing a “racially aggravated public order offence.” for having noted on his Facebook page
the number of innocent Afghans killed by British troops. “All soldiers should DIE & go to
HELL! THE LOWLIFE F*****N SCUM!” The police spokesperson justifying the arrest said:
“He didn’t make his point very well, and that is why he has landed himself in bother.”117
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A 2015 report from Freedom House found that Internet freedom around the world has
continued to decline over the past five years, and that state authorities have also jailed more users
for their online writings.118
There is ample evidence that, contrary to the notion that censorship will weaken hateful
groups and make them go away, in fact they are strengthened – turned into free speech martyrs.
American history demonstrates that the power to restrict the advocacy of violence is an invitation
to punish political dissent: witness the excesses of A. Mitchell Palmer, J. Edgar Hoover, and
Joseph McCarthy, all of whom used the advocacy of violence to justify punishment of people
who associated with Communists, socialists, or civil rights groups. (The ACLU was borne out of
an attempt by former President Woodrow Wilson to criminalize dissent from his policy of
involving the U.S. in World War I.)119

The Adverse Effects of Political Correctness
There can be little doubt that cultural appropriation reflects the pervasive and everincreasing use of is another bite into free speech, using political correctness as its primary tool.
In the beginning, the academic PC movement infected only language. Later, however, its
proponents began to identify and proscribe “politically-incorrect” conduct and curricula, which
they have sought to combat by way of “deconstruction,” “critical legal studies,” and “sensitivity
training.”

Meanwhile, “Eurocentrism,” “traditionalism,” and even modern science are

increasingly scorned and denounced. Students are subjected to mandatory intensive “prejudice
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In many quarters the pervasive PC atmosphere can be seen as both the primary cause and
clear reflection of a widely-perceived deterioration in the quality of higher education – an
environment that stifles free inquiry and expression, reinforces racial and political preferences,
and dilutes standards. Thus the traditional search for truth is subordinated to the accommodation
of “historically under-represented groups.” The biases are brought to bear most visibly in faculty
hiring (where in some places no white heterosexual males need apply); in teaching (where
“Eurocentric” courses are cast aside in favor of “deconstructionist” ones); and in evaluation of
students (where rampant grade-inflation serves to camouflage ineptitude). Unfortunately, while
in theory there may have been some justification for affirmative-action programs, in practice
they have proven unfairly inflexible and largely counter-productive.121
The social-justice warriors at some colleges go so far as to urge holiday decorators to
deck their halls and don their gay apparel with a an understanding of cultural sensitivity and
HARVARD LAW REVIEW 926 (1990). At the top (or bottom) of this genre, I noted and promised
to explore further, was a good deal of what is written by radical feminists.
Thus was born “Feminism Awry,” which drew blood even before it was published.
Shortly after it had been written, a female colleague noticed a copy of the manuscript on my
secretary’s desk, was shocked by its subtitle (“Excesses in the Pursuit of Rights and Trifles”),
and quickly convened a meeting of her feminist friends to determine how to handle this treachery
in their midst. What later came to be known as the “Lynch Lasson Luncheon” produced a
variety of responses, from a suggestion that I be asked to withdraw the piece to a campus-wide
symposium on radical feminism in which I was roundly excoriated.
When “Feminism Awry” finally did appear, one of my chief antagonists – Catherine
MacKinnon, perhaps the radical feminists’ most arched-back cat – threatened me in print with
exquisite machismo: “It is difficult – ultimately perhaps impossible – to separate the factually
false from the unspeakably distorted, the superficially ignorant from the profoundly misogynist,
in Kenneth Lasson’s “Feminism Awry,” she wrote in a letter published by the Journal of Legal
Education. Contemplating a response, one begins with using it to wrap fish and ends with the
“cognitive therapy” of a fist in the face. . . .”
An article in an obscure feminist journal took me to task for my “defensive belligerence”:
I had failed “to substantiate a number of crucial and controversial claims about feminism,” and
neglected “to consider whether feminists’ negative statements about men are justified.. And here
I thought I had been fair, substantial, and considerate – especially in arguing that the standard
radfem credo (men oppress women) is simply untrue. The article went on to declare that “the
whole purpose of much feminist analysis is to change the culture so as to produce good men.”
I soon came to understand that radical feminist scholarship is only one of the politicallycorrect fault-lines along which the modern university sits. But it often triggers major tremors,
both curricular and extra-curricular, that are pervasive and continuing.
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inclusion. “When planning holiday displays on campus,” says the Office of Diversity and
Inclusion at the College at Brockport in New York on its website, “displays that feature
exclusively single-themed decorations may be well intentioned, but they can marginalize those
who celebrate other religious and cultural beliefs during this season.” That’s a polite way of
suggesting that such displays should not be overly religious; Christmas should not mention
Christ.122
*
My own realizations of academic excesses have come mostly from the stomping-grounds
of legal education, but it has not been difficult to gather evidence from elsewhere in the
humanities or the physical and social sciences. The current and most serious abuses in political
correctness began with wholesale changes to the established liberal-arts curricula in the late
‘Seventies and early ‘Eighties.

What arguably was meant to be an effort toward open-

mindedness and “inclusiveness” eventually hardened into a narrow political agenda, specifically
the ostracization of “Eurocentric” culture – especially as personified by dead white males.123
Robust and open debate – a willingness to engage in difficult dialogue, even about offensive
ideas, has traditionally been at the heart of university life. Banning those with unpopular views
from speaking on campus shuts down debate. It’s a form of intellectual cowardice. 124
Safe spaces originated in the women’s and gay-liberation movements of the 1970’s, as
both places of physical safety and of “consciousness-raising,” but have long since
transmogrified into places where “victimized” students can take shelter. In the process free
speech and thought has suffered.
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In September of 2016, British Prime Minister Theresa May condemned the idea of safe
spaces in answer to a parliamentary question. Oxford University felt the need to draft a
statement on free speech that has now been formally adopted by a number of its colleges: “Free
speech is the lifeblood of a university,” it begins, going on to observe that “inevitably, this will
mean that members of the university are confronted with views that some find unsettling,
extreme or offensive. The university must therefore foster freedom of expression within a
framework of robust civility.”
At the centre of it all was “Rhodes Must Fall,” an Oxford student campaign that called
for the statue of Victorian-era colonialist Cecil Rhodes to be removed from Oriel College –
which had been built with what they considered to be his ill-gotten gains. It was led by a
South African student who was inspired by the RMF campaign at the University of Cape
Town.
Oriel administrators said they would consider putting up a plaque to “contextualize” the
statue, but would not remove it. Historic England has insisted the statue should stay as it is.
Former Oxford chancellor Lord Patten suggested that students should broaden their minds
enough to engage with the past, to come to terms with ideas they find difficult to swallow –
and if they can’t then they should go study in China. The idea that students are too vulnerable
to deal with ideas they consider abhorrent, whether past or present, is alien to the concept of
academic inquiry.
The “dumbing down” of the curriculum is perhaps most noticeable in the humanities. In
literature, the classics have been relegated to the archives. Thus, in many modern English
departments, Shakespeare is not only regarded as just another man of letters but he is relegated to
the ash-heaps – no longer required reading even for those who major in English Literature. Such
a seemingly moronic response is a direct reflection of the multi-culturalists’ widespread hostility
toward Western culture, an animus which is manifested in what can fairly be called Oppression
Studies: To adherents of this world-view, society is an arena of power and conflict between
those who oppress and those who are oppressed.125

See Philip Sherwell, “Shakespeare Not Required Reading for Most Literature Grads in US,”
THE
TELEGRAPH,
April
24,
2015,
available
at
http://www.telegraph.co.uk/culture/11560035/Shakespeare-not-required-reading-for-mostliterature-grads-in-US.html.
125

43

In philosophy, multi-culturalism is often synonymous with radical feminism. The goal of
radfem philosophers is not truth, but political change. That purpose is not bad in and of itself –
except where it serves to suppress truth: as when arguments are advanced in the absence of
empirical evidence, and where hostility to the scientific method excludes its consideration. The
inevitable result is shabby scholarship, which can readily be seen in most of the self-righteous
and self-perpetuating feminist journals.There are broader implications as well.

In today’s

world, students have been educated in schools that endorse anti-bullying campaigns; as
adolescents they were attuned to the notion of emotional abuse.

Many of them live in

countries that prohibit hate speech, in a multicultural and identity-obsessed world in which
who they are and what they feel is deemed more important than what others might think.126
In history, the excesses are even more obvious. Here the radical feminists have joined
forces with various ethnic lobbies, a union whose sheer numbers make them a power to be
reckoned with. What they want is to overthrow the established culture. Toward that end they
take the same view of scholarship as might a communist or Nazi: that education, religion, art,
even science are merely tools of indoctrination and control wielded by the ruling race, class, or
gender.

For them the importance of academia is primarily its utility in the struggle for

liberation.127
Thus we find that the new National Standards of History emphasize the role of women
and minorities in World War II to the virtual exclusion of the millions of white males who gave
their lives for their country. The first textbook written to conform with the Standards devotes
more space to the internment of Japanese-Americans than to all the battles in Europe and the
Pacific. The Renaissance gets seven lines of text, the Reformation none – but there is ample
mention of the complexities of Native American civilizations. Nothing is said about the great
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universities of Europe, but an African school at Timbuktu is described proudly. Religion is
virtually ignored as well, except as it can be seen to have exploited women.128
The effect, according to one traditional historian, “is to reduce historical work to
polemics tricked out with footnotes.”129 Meanwhile, campus administrators seem to dodge any
responsibility for challenging the new censorship. Not only have university leaders done
nothing about it, many seem to be unaware of the problem in their midst.
The idea of “safe spaces” arose from similar concerns that date back to the post-Civil
Rights era, when racial minorities, women and the homosexual community became larger
presences on college campuses. “We all deserve safe spaces.” wrote Northwestern President
Morton Schapiro in 2015, offering as an example that black students deserve to be able to
exclude white students from sitting with them at lunch in the interest of “engaging in the kind
of uncomfortable learning the college encourages. . . . There are plenty of times and places to
engage in uncomfortable learning, but that wasn't one of them.”
In a Gallup poll in March of 2018, a majority of U.S. college students said that in
today’s environment they felt inhibited from saying what they believe because others might
find it offensive.130 Some stand-up comedians have said they avoid college campuses because
satire doesn’t sit well in a PC environment.131 Under pressure from faculty and students, some
schools have canceled speakers like Condoleezza Rice, George Will, and Michelle Malkin. 132
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*
Trembling in the Ivory Tower takes many forms, but none is so disturbing as the
inhibition of free speech. “Oppressive language does more than represent violence,” wrote
radical professor Toni Morrison. “It must be rejected, altered and exposed.” That philosophy
has been embraced by a large number of American universities by way of stringent speech and
conduct codes, many of them prohibiting “advocacy of offensive or outrageous viewpoints.”133
As noted earlier, in June of 2016 the Supreme Court ruled that a federal trademark law
banning offensive names is unconstitutional, finding that the so-called “disparagement clause” of
the Lanham Act violates the free speech clause of the First Amendment. 134 Justice Alito, writing
for the majority, noted that the commercial market is well stocked with merchandise that
disparages prominent figures and groups, and the line between commercial and non-commercial
speech is not always clear. “If affixing the commercial label permits the suppression of any
speech that may lead to political or social ‘volatility,’ free speech would be endangered.” The
clause reaches any trademark that disparages people, groups, or institutions. It applies to
trademarks like “Down with racists,” “Down with sexists,” “Down with homophobes.” The
trademark clause, he said, is less an anti-discrimination measure than “a happy-talk clause. In
this way, it goes much further than is necessary to serve the interest asserted.”135
This sports-specific variety of political correctness can be viewed as a tangential
phenomenon of the heckler’s veto: both inhibit free expression by imposing one particular point
of view on others who may well not share it. Some years ago, the notion emerged that college
teams with names like the Dartmouth Indians or the North Dakota Fighting Sioux were
offensive, racist slurs. Similarly, there has been a concerted effort to challenge Chief Wahoo, the
symbol of the Cleveland Indians for the past 70 years. This kind of censorship has been going on
for some time. At first the objections were rather innocuous, if not funny: campaigns, for
example, to remove the word “Lady” from the women’s basketball programs at the University of
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Maryland (the “Lady Terps”) and Tennessee (the “Lady Vols”). And there was indeed something
incongruous about the University of Pennsylvania’s “Fighting Quakers.”136 In April, the same
campus (UC/Berkeley) canceled a scheduled speech by the conservative author Ann Coulter, claiming
security threats as the reason. More irony here, of course, in that it was the Berkeley campus that
gained national attention in 1964 as the epicenter of what became known as “the Free Speech
Movement.”

In fact, according to a new report by the Foundation for Individual Rights in Education
(F.I.R.E.), campus censorship last year hit a record high: at least 42 cases of retracted
invitations, compared to just half that in 2015. Yiannopoulos was the most disinvited speaker
of 2016 – eleven times.137
In April of 2017 Phyllis Chesler, an emerita professor of psychology and women's
studies at the City University of New York) was disinvited by the University of Arkansas
School of Law, where she was to have participated in a symposium on honor killings in
Muslim countries. But protestors charged her with “Islamophobia,” a term which has become a
verbal weapon used to silence all criticism of Islam – especially by Muslim students
associations, which are well-known to promote Islamic supremacism, opposition to women's
rights, hostility toward America, and anti-semitism, on campuses nationwide.

Some

speakers decide on their own to cancel their already-accepted invitations to speak. Former
Democratic Senator Jim Webb did that at the naval academy for fear his appearance would be
disruptive. Why? Because back in 1979 he had said that women should not serve in combat.
In September of 2017, the University of Baltimore announced that it had invited U.S.
Secretary of Education Betsy DeVos to speak at its fall commencement exercises. In short order
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various members of the student body and faculty expressed their outrage at the choice, and
demanded that the invitation be withdrawn. To civil libertarians, something was surely amiss.
How does UB, largely known as a commuter school that prides itself on educating a diverse
population of hardworking city-dwellers, find itself in the middle of a maelstrom for having
deigned to invite the U.S. Secretary of Education to be its commencement speaker?
The DeVos invitation, tendered back in January by UB president and former city mayor
Kurt Schmoke, appeared to have generated widespread dismay on campus among both students
and faculty. By the fall semester, thousands had signed a petition demanding he rescind the offer.
But Mr. Schmoke stood his ground. “The university stands for freedom of speech,” he said,
which includes “debate on controversial issues. Having the U.S. Secretary of Education on our
campus is something that’s very important for the university, and in the long run, I believe that
students will recognize that whether they agree with her position on issues or not.”
There is certainly nothing wrong with stating one’s opinion about the propriety of a
particular speaker prior to an invitation. And choosing peacefully to protest a speech – or
choosing not to attend in the first place – is likewise in the best traditions of the First
Amendment. But to demand a disinvitation was both impolitic and counter-productive. It
amounted to a latter-day version of the “heckler’s veto,” which in its original Supreme Court
application would have permitted police to remove a speaker if his or her presentation were
deemed likely to foment a riot. Civil libertarians have long argued in favor of supporting the
free-speech rights of all speakers, however unpopular.
Unfortunately disinvitations are hardly unique to UB, even though most people would be
hard put to compare the institution to Berkeley. According to the Foundation for Individual
Rights in Education, which maintains a “Disinvitation Database,” campus censorship last year hit
a record high: at least 43 attempts to secure retracted invitations. Though most were
unsuccessful, some speakers (like conservative scholar Charles Murray) have been stifled by
protests that have turned violent.138
It’s not just conservatives who are rejected. In April of 2017, Phyllis Chesler, an emerita
professor of psychology and women's studies at the City University of New York, was disinvited

138

See https://www.thefire.org/resources/disinvitation-database/.

48

by the University of Arkansas, where she was to have participated in a symposium on honor
killings in Muslim countries. Protesters had charged her with “Islamophobia,” a term that has
become a verbal weapon used to silence all criticism of Islam – especially by groups that are
well-known to promote Islamic supremacism, opposition to women's rights, hostility toward
America and antisemitism.139
In today’s climate one might legitimately ask if Thomas Jefferson would be boycotted as
a commencement speaker because of his well-documented ownership of slaves. (In September of
2017, students at the University of Virginia shrouded a statue of Jefferson, the school’s founder,
in black and covered it with signs reading “racist” and “rapist.”)140 There are many thoughtful
and articulate people from across the liberal-conservative spectrum who would make interesting
speakers, even (if not especially) because they might be provocative. At least part of the animus
directed toward Ms. DeVos was that she was part of the Trump administration, which one UB
faculty member labeled as “neo-fascist, racist, homophobic, anti-semitic, xenophobic,
misogynistic.” He’s as much entitled to that opinion as are those who would think it hyperbolic
overkill. But so is Mr. Schmoke’s position – that universities should countenance different, even
controversial, points of view – eminently justified. Honest academics may not have voted for Mr.
Trump, nor might they have supported the nomination of Ms. DeVos as a commencement
speaker. But they’d like to hear what she has to say. Let them judge for themselves whether she’s
insensitive or incompetent. Students and faculty should understand that, when anti-speech
petitions like these accomplish their purpose, it makes it far easier to squelch future speakers
simply because their ideas might offend or qualifications be questioned. One suspects that H.L.
Mencken, a native Baltimorean who once called democracy the theory “that the common people
know what they want, and deserve to get it good and hard,” would have been appalled.
The point is that, by succumbing to the heckler’s veto, even for the most noble of
reasons, other speech is inevitably squelched. Moreover, giving in to hecklers against a speaker
who is eminently qualified makes it far easier for them to disrupt someone of lesser prominence
simply because his or her ideas might offend.
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“Trigger Words and Warnings”
Trigger words and warnings have been a recent and growing concern for First
Amendment purists.
Some observers feel that trigger warnings were born not in the Ivory Tower but on
feminist blog sites dealing with topics like self-harm, eating disorders, and sexual assault. “As
practiced in the real world, the trigger warning is less about preventive mental health
care and more about social signaling of liberal credentials.” 141
A cover story in the September 2015 Atlantic suggested that universities were
overreacting to the latter-day diagnosis of Post Traumatic Stress Disorder, especially its
recognition of hypersensitivity and hyper-vigilance. They were playing to students who say they
seek more inclusive, responsive, and enlightened spaces for learning, and to fight against
“microaggressions.”142
A few places of higher education have begun to fight back, most notably the University
of Chicago. At the beginning of the fall semester of 2016, Chicago’s dean of students John
Ellison sent a letter to incoming freshmen about modern-day policies they should not expect at
their new school. “We do not support so-called ‘trigger warnings,’ we do not cancel invited
speakers because their topics might prove controversial, and we do not condone the creation of
intellectual ‘safe spaces’ where individuals can retreat from ideas and perspectives at odds with
their own.”143
Those principles echoed the school’s Report of the Committee on Freedom of
Expression, which was issued in 2017 and includes an oft-repeated quote from former President
Hanna Holborn Gray: “Education should not be intended to make people comfortable, it is meant
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to make them think. Universities should be expected to provide the conditions within which hard
thought, and therefore strong disagreement, independent judgment, and the questioning of
stubborn assumptions, can flourish in an environment of the greatest freedom.”144
For all the furor they inspire, trigger warnings are relatively rare. According to a National
Coalition Against Censorship survey last year of more than 800 educators, fewer than one
percent of institutions have adopted a policy on trigger warnings; 15 percent of respondents
reported students requesting them in their courses; and only 7.5 percent reported students
initiating efforts to require trigger warnings.145
There is a good deal of science about trigger words and warnings, but little of it is
definitive about how to handle sensitive subjects in an educational setting. Some feel they are
counterproductive to the learning process. “By all means, tell students what you’ll be teaching in
your course, “ says Joan Bertin, former director of the National Coalition Against Censorship.
“But don’t tell them how they’re going to feel about it.”146

Postmodernism
As noted earlier, postmodernism can be difficult to define, because to do so would violate
the postmodernist’s premise that no definite terms, boundaries, or absolute truths exist. While
encompassing a broad range of ideas, postmodernism is often defined as a combination of
skepticism, irony, or distrust toward traditional narratives, ideologies, and various tenets of
Enlightenment rationality – including notions of human nature, progress, objective reality and
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morality, absolute truth, and reason. Postmodernists assert instead that claims to knowledge and
truth are biased by unique social, historical, or political discourses.147
Postmodernism does have its eloquent critics. One of them is Jordan Peterson, a clinical
psychologist, cultural critic, and professor of psychology at the University of Toronto. 148 He
believes that, while postmodern philosophers and sociologists since the 1960s ostensibly claimed
to reject Marxism and Communism as discredited economic ideologies, in fact they have built
upon and extended their core tenets. “Instead of pitting the proletariat, the working class, against
the bourgeois, they started to pit the oppressed against the oppressor.” In the process, he claims,
they came to control most bureaucratic structures, and many governments as well. For students
the result has been cult-like behavior, safe spaces, and radical left-wing political activism. For
him, cultural appropriation serves to promote self-censorship in both journalism and social
discourse as well.149
Peterson went on to state that he would not use the preferred gender pronouns of
students and faculty required by the Canadian Bill C-16, which would allow for prosecution
of those who refuse to call a transsexual student or faculty member by their preferred
pronoun.150

See supra note 2 and accompanying text. See also “All About Philosophy,” available at
https://www.allaboutphilosophy.org/postmodernism.htm. For a thoughtful essay about
postmodernism’s negative effect on liberal democracy, see Helen Pluckrose, “How French
“Intellectuals” Ruined the West: Postmodernism and Its Impact, Explained,” AERO MAGAZINE,
March 27, 2017.
147

148

For a particularly cogent and compelling video critique, see Jordan Peterson,
“Postmodernism: How and Why It Must Be Fought,” February 24, 2017, available at
https://www.youtube.com/watch?v=Cf2nqmQIfxc.
See Joshua Philipp, “Jordan Peterson Exposes the Postmodernist Agenda,” THE EPOCH TIMES,
June 21, 2017, September 25, 2017, and Brent McCamon, “Wherefore Art Thou Peterson?,”
CONVIVIUM, March 28, 2017.
149

See Stella Morabito. “P r o f e s s o r I g n i t e s P r o t e s t s b y R e f u s i n g t o U s e
T r a n s g e n d e r P r o n o u n s ,” THE FEDERALIST, October 17, 2016, available at
https://thefederalist.com/2016/10/17/canadian-professor-ignites-protests-refusing-usetransgender-pronouns/. Peterson further argued that the new amendments, when added to Section
46.3 of the Ontario Human Rights Code, would enable punishment of employers and
150

52

Under Canada’s newly amended Human Rights Act, Peterson says, he could be
prosecuted if he refuses to call a transsexual student or faculty member by their preferred
pronoun, and pwople in the workplace could be punished if they are caught saying
anything that can be construed “directly or indirectly” as offensive, whether intentional or
not.151
The Antifa Movement
“Antifa” – short for ”anti-fascist” – is the term used to describe left-leaning anti-racist
groups that monitor and track the activities of local right-wing groups like neo-Nazis. While the
movement has no identifiable structure or national leadership, it has emerged in local
communities nationwide, particularly on the West Coast.152
Anti-fascist groups have been around for decades, most notably in Germany during the
Hitler era and in Italy under Mussolini. In the U.S., they grew largely out of the leftist politics of
the late ‘80s as anti-racist actions designed to prevent neo-Nazi and white-supremacist groups
from gaining a platform, They also consider themselves to be anti-sexist, anti-homophobic, and
anti-capitalist.153
A primary goal of the Antifa movement is to deny fascists a public forum, which also
runs counter to the First Amendment. That is the problem when they turn out in numbers to
confront neo-Nazis, the KKK and white supremacists at public demonstrations, and step in to
protect counter-protesters at such events. Violent confrontations are not uncommon. Antifa
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members see themselves as engaging in “self-defense” and protecting other protesters. “We are
unapologetic about the reality that fighting fascism at points requires physical militancy,” an
Antifa Facebook page reads. “Anti-fascism is, by nature, a form of self-defense: the goal of
fascism is to exterminate the vast majority of human beings.”154
Antifa activists, whi often dress in black and don masks, have confronted or clashed with
far-right groups in such places as Charlottesville, the University of California at Berkeley,
Portland, and Evergreen State College in Olympia, Washington.155
*
When groups with two opposing points of view clash, and violence occurs on both sides,
the whole idea of hecklers vetoes becomes moot. Police need not make any value choices
involving free speech. Keeping the peace becomes their prime objective.
Such was the case in August of 2017, when white nationalists and supremacists
descended on Charlottesville, Virginia to march in a torchlight procession in what became a
violent confrontation between neo-Nazi and ‘antifa’ communist protestors – with both groups
equating Zionism with “white supremacy.”
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It was a symbolic gathering, intended to evoke similar marches by Hitler Youth and other
ultra-right nationalist groups who flourished during the Twentieth Century.

According to

eyewitness accounts and a timeline published in the Washington Post,156 here’s what happened:
By 8:45 p.m. Friday, August 11th, a column of about 250 mostly young white males
assembled on a large expanse of grass behind Memorial Gymnasium at the University of
Virginia near a statue of Thomas Jefferson, the university’s founder. Within minutes, marchers
lit their torches and began yelling slogans: “Blood and soil!” “You will not replace us!” “Jews
will not replace us!”
A group of about thirty UVa students, both black and white, locked arms around the base
of the statue to face down the torchbearers, who encircled them, made monkey noises directed at
the black counterprotesters, and chanted “White lives matter!” Within minutes came shoving
and punching, followed by general chaos. Chemical irritants were sprayed, lit torches thrown at
both the statue and students. There were injuries on both sides.
For several long minutes there was no sign of law enforcement in the area except for a lone
university police officer. The next day would be worse. By 8 am marchers arrived in contingents,
waving nationalist banners, chanting slogans, many carrying clubs, shields, pistols, and rifles.
Counter-protesters also gathered early, joined by local residents, members of church groups, and
civil-rights leaders. Many of them also carried sticks and shields. At 9:30 a.m., some 30
clergymen clasped arms and began singing “This Little Light of Mine.” Twenty feet away, the
white nationalists roared back, “Our blood, our soil!”
In the midst of these two groups arrived another force, dressed in camouflage and outfitted
with semiautomatic rifles and pistols. Three dozen members of this self-styled militia walked
onto the sidewalk, asserting that they had been invited by the Charlottesville Police Department
and that they were there to keep the peace.157
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The mix quickly became volatile. The two sides screamed obscenities at one another.
There were a few small skirmishes but by mid-morning the fury on both sides was building. It
soon became clear that a major battle would be averted only if police intervened. They did not.
With a roar, the marchers charged through the line, swinging sticks, punching and spraying
chemicals. The counterprotesters fought back with similar implements. Balloons filled with paint
or ink were thrown at the white nationalists.
Almost a half-hour passed before the police finally moved in, ordering both sides to
disperse. A few blocks away, a rally-goer sped his Dodge Challenger at a crowd of pedestrians,
killing a young woman and injuring 19 others. A state police helicopter monitoring the scene
crashed, killing two troopers. All of this occurred less than 24 hours from the time the torchlight
parade at the University of Virginia had begun.
Months later, a special report commissioned by the city clarified in more detail what took
place during the incident. The report concluded that the city should have canceled the whitepower groups’ permit because it couldn’t assure their safety given the expected influx of
counterprotesters. Although such a move would have given a heckler’s veto to the left-wing
activists who had become the primary threat of violence, and perhaps have invited a First
Amendment lawsuit, the peace would have been maintained. The first line of the report endorsed
the idea of “an ordered liberty that guarantees all Americans the right to express themselves in
the public square.”158
The report noted that Charlottesville police officers were denied permission to don riot
gear, and that various proposals – that local militants be asked to sign statements forswearing
violence, that the whole of downtown are should be closed to vehicle traffic, and that petition
from local businesses to cancel the event – were all rejected.159
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Although the media were quick to jump on the chaos at the time, breathlessly reporting
the actions of the white supremacists and laying the blame at their feet, the official report of the
incident was largely ignored.160

Whitewashing History
A different kind of hecklers veto occurs when a particular point of view is imposed on the
public by the state. One of the more disturbing aberrations of contemporary political correctness
has been the demand to remove statues of public figures who have become currently
controversial. In the past few years alone a number of notable such cases have drawn worldwide attention. Classic among them was the monumental downfall of Cecil Rhodes, whose
larger-than-life figure was summarily expunged from the University of Cape Town campus in
South Africa. Rhodes was a diamond tycoon and imperialist who believed the English were a
“master race.” But he was a man of many parts, perhaps best known for establishing the Rhodes
Scholarships at Oxford University to “promote civic-minded leadership” among talented postgraduates.161
So it was that last year students at Oxford likewise voted in favor of removing Rhodes’
statue from their campus, one debater comparing him to Adolph Hitler.

The university’s

chancellor said people with such views “should think about being educated elsewhere.” (He may
have been encouraged by various alumni, who threatened to withdraw millions if the Rhodes
figure were scuttled.) Rows are also rumbling elsewhere in the United Kingdom over a slew of
17th- and 18th-century figures who were involved in the slave trade.162
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We are in the midst of similar throes on our side of the pond. In Baltimore, known as the
“Monumental City” because it has more public statues per capita than any other town in
America, the mayor ordered the removal of two iconic sculptures: Roger Taney and Robert E.
Lee. Taney is now known primarily for his condemnably racist Supreme Court opinion in the
1857 Dred Scott case, which declared that blacks “had no rights which the white man was bound
to respect.”
But such views were widely endorsed at the time, and not just by the majority of the
Court – of which Taney was Chief Justice for 28 years (1836 -1864).
Maybe the huge bronze figure of Taney, which was erected in1887 in Mount Vernon
Square (a half-block north of the nation’s first monument to George Washington), should not
have been put up in the first place. But there is ample evidence Taney was personally opposed to
the institution of slavery and in fact freed his own slaves (whom he had inherited) long before
the Dred Scott decision – something that was not done by either Washington or Thomas
Jefferson – and made anti-slavery statements when he defended an abolitionist preacher.[ Many
legal scholars concur that, except for Dred Scott, he was an outstanding jurist.
Taney’s statue was spirited away under cover of darkness in August, together with an
imposing sculpture of Robert E. Lee astride a horse near the Johns Hopkins University campus.
(The City Council had already begun changing the name of Robert E. Lee Park, a lovely civic
oasis at Lake Roland.) It seemed to escape the good burghers’ attention that Lee was also a
distinguished veteran of the Mexican-American War (1846-1847), a popular and respected
citizen of Baltimore when he moved there in 1848, and superintendent of the United States
Military Academy at West Point (1852-1855).
Lest anyone was not getting the revisionist-history message, the city’s statues of
Christopher Columbus and Francis Scott Key were defaced to protest their “racist” origins.
Maybe none of these monuments should have been erected in the first place. But shouldn’t their
lately-perceived offensiveness and removal at least be subjected to reasoned debate? How long
will it be before we see a push to remove other statues of Taney (there’s one each in Frederick
and Annapolis, Maryland), or for that matter of Washington and Jefferson? Or of streets and
buildings named after them?
Not long at all, if you’re paying attention.
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Activists at the University of Missouri want to dislodge a statue of Jefferson, who they
say represents a “racist rapist.” Similarly, University of Virginia students shrouded the statue of
Jefferson (UVa’s founder). Left uncountenanced is his original draft of the Declaration of
Independence, which equated slavery to a “cruel war against human nature.” At the University of
Texas, students have similarly petitioned for the ouster of a statue of Washington for his
ownership of slaves. One wonders how they might handle the 60-foot high stone sculptures of
Washington and Jefferson at Mount Rushmore.
Meanwhile, New Orleans has officially called for the end of Lee Circle, named after the
Confederate general and featuring his figure at the top of a tall column erected in 1884. A plea
to keep it in place with a revised contextual plaque went unheeded.
Statues cast in stone or bronze may or may not be meant to last forever, but reputations
are tarnished much more easily. No matter that monuments immemorial are always subjected to
ever-changing historical circumstances and contexts: virtually all public figures have been both
venerated or debunked over time. But the new ethos is that if they offend contemporary
community tastes, let’s get rid of them.
The wiser way is to view historical figures in context. We should not try to erase the past
merely because it doesn’t fit the present. We should learn from history, not whitewash it.

Media Bias
In a world at once increasingly chaotic and historically interconnected, the news media
have come to play unprecedented roles both in the virtually instantaneous recording of fastmoving events and in influencing the occurrence and evolution of those events themselves. This
phenomenon has been amply illustrated over the past half-century – often with utter clarity and
sometimes profoundly – in a protracted war of words that has been fueled by perceived rights
and wrongs between liberals and conservatives, progressives and isolationists, leftist and rightist
political ideologues.163
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According to a recent study by Harvard University, the reporting among major news
outlets was found to be significantly more hostile than the first 100 days of the three previous
administrations. The Ivy League researchers based their findings on an analysis of CNN, NBC,
CBS, Fox News, the New York Times, the Washington Post and the Wall Street Journal, as well
as three international news organizations. Every one of them was negative more often than
positive.164
In his 1946 essay “Politics and the English Language,” George Orwell admonished the
press for taking too many liberties with their words: “[P]olitical language – and with variations
this is true of all political parties, from Conservatives to Anarchists – is designed to make lies
sound truthful and murder respectable, and to give an appearance of solidity to pure wind.”165
Although it is well established that the First Amendment protects journalists against
reproach for most of what is spoken, written, or broadcasted, the only insulation that readers or
listeners have listeners against biased or false information is the good faith and objectivity of the
media. As it is with other professions, the press’s independence has been justified by its role in
upholding the public good. Such a theory of social responsibility was articulated in the
influential 1947 Hutchins Commission on the goals of journalism, which argued that the news
media must be held accountable for this particular liberty to survive, and that its “legal right will
stand unaltered as moral duty is performed.”166
The report identifies six tasks as essential to the press's political role in a democracy,
including “servicing the political system by providing information, . . . enlightening the public,”
so that it is “capable of self-government, . . . and serving as a watchdog on government.” The
social responsibility theory assigns a special role for the press in view of its recognition as a First
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Amendment right. The self-same freedom that would permit irresponsible conduct by the media
is seen to impose a duty to act responsibly.167
Others say that objectivity is an unrealizable dream – that as long as human beings gather
and disseminate news and information, it is impossible to achieve a detached and unprejudiced
presentation of it. Absolute objectivity may be unrealizable, but for any investigative reporter or
contemporary journalist such a goal remains fundamental. While often characterized as “the
mother of all our liberties,” the concept of a free press had little or nothing to do with truthtelling when it was first considered by the Founding Fathers. Most of the early newspapers were
partisan broadsheets attacking political opponents. Freedom of the press meant the right to be
just or unjust, partisan or non-partisan, true or false, in news column or editorial column.168
As to the First Amendment, much has been made of Thomas Jefferson’s libertarian
perspective on free speech: that the best way to deal with error is to permit its correction by truth.
“The bar of public reason,” said Jefferson, “will generally provide the remedy for abuses
occasioned by the unfettered dissemination of information. Only when security and peace are
threatened should the discussion of political, economic, and social affairs be restrained.”169
Historians appear to agree that the idea of objectivity has been an elusive goal of
American journalists since the appearance of modern newspapers in the Jacksonian Era of the
1830s. By the 1890’s it had emerged as a guiding principle, whose application was nurtured
throughout much of the 20th Century.170 Newspapers were expected to be partisan in the 1800s,
but by the 1960's, objectivity was a hallmark of American journalism.171 It was viewed not as
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something “holding the best hope for social change . . . an antidote to the emotionalism and
jingoism of the conservative American press.”172
Objectivity itself would soon be criticized as failing to examine the structures of power
and privilege. The assault on objectivity gained momentum in the 1950s, when Senator Joseph
McCarthy attacked “communist sympathizers” in government, the entertainment industry,
academia, and the media. Critics then and now blamed adherence to a strict interpretation of
objectivity as giving life to and prolonging McCarthy’s campaign. On the other hand, one could
argue it was the objective approach of Edward R. Murrow and other journalists that ultimately
brought McCarthy’s vendetta to an end.173
By 1996, the Society of Professional Journalists had dropped “objectivity” from its code
of ethics. Some journalists began to replace the social responsibility theory of the press with a
theory of “civic” or “public” journalism, suggesting that rather than stand outside the process the
press should intervene in a way that would make citizens participants in it.174
The common view is that there is no such thing as true objectivity, because journalists
reflect their cultures as much as anyone else. The news story is a value-laden device structured
according to preconceptions, not a means to seek truth according to a professional canon of
neutrality. All reporting requires the reporter to make personal and subjective judgments.175
In addition, objectivity has always been somewhat at odds with the need to make profits,
which was largely accomplished through the sale of advertising. Not wanting to offend those
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who ultimately pay the bills,, publishers encouraged news editors and reporters to present all
sides of an issue. The emergence of wire services and other cooperative arrangements likewise
forced journalists to produce more “middle of the road” coverage that would be acceptable to
newspapers of differing political persuasions. “What is insidious and crippling about objectivity
is when journalists say: We just present you with facts. We don’t make judgments. We don’t
have any values ourselves. That is dangerous and wrongheaded.”176
Nevertheless, while journalistic objectivity is an ambiguous term that can refer to
disinterestedness, factuality, and nonpartisanship, it remains a significant principle of
professionalism – and one to which many in the Western media (particularly in the United States
and United Kingdom) ascribe. It is a goal of other foreign media as well, even in countries
without the broadly protective jurisprudence afforded Americans via the First Amendment.177
Although the goals of objectivity and accuracy may not always yield a fair and balanced
story, they are necessary components of a professional approach to reporting. Honest journalists
may recognize that total neutrality is an unattainable goal, but they try to filter biases from their
reporting of the news. At its core objectivity requires an emphasis on eyewitness accounts of
events, corroboration of facts with multiple sources, and a “balancing” of sources to present all
important aspects of a topic. Journalists are thus considered to be part of a “fourth estate” – an
independent institution separate and distinct from the three traditional estates of church, military,
and business, or (more broadly) private citizens, special-interest groups, or government.
Journalists should adopt a reasonably impartial point of view, simply reporting “both sides” or
“all sides” of issues and not taking positions on them.178
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This conception of objectivity has been criticized as failing to serve the public by
substituting a “he-said-she-said” balance for truth. Moreover, such objectivity is nearly
impossible to practice because newspapers inevitably take a point of view in deciding what
stories to cover, what to feature on the front page, and what sources to quote.179 Some critics of
objective journalism seek to to obscure and devalue the idea of balanced reporting at the same
time that others see it as most needed.180
For others, objectivity itself is of limited value when the adoption of a clear position
becomes a moral imperative. During the 1890’s, for example, it was wrong for major newspapers
like the New York Times to describe with clinical detachment the lynching of thousands of black
people and the mob mutilation of men, women, and children. Under the guise of objectivity,
newsmen often attempted to balance such accounts by recounting the alleged transgressions of
the victims that ostensibly provoked the lynch mobs, effectively normalizing the practice.181
The more appropriate goals should have been fairness and accuracy, where taking a
position on an issue would be acceptable so long as the other side was given a reasonable
opportunity to respond.
In fact biased reporting has been around for centuries, but it had waned by the midTwentieth Century. From that time on the code accepted by most of the news media has been
that promulgated by the Society of Professional Journalists, whose members, believing that
“public enlightenment is the forerunner of justice and the foundation of democracy,” commit
themselves to “seeking truth and providing a fair and comprehensive account of events and
issues . . . to serve the public with thoroughness and honesty. . . to minimize harm; to act
179
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independently; and to be accountable.” The cornerstone of their credibility is “professional
integrity.”182
If the First Amendment protects virtually all written communication, what sanctions are
available for abuses of journalistic discretion? Although it is possible to win damages for
defamation, invasion of privacy, or intentional invasions of emotional distress, such victories are
relatively rare.
The theoretical framework for the idea of journalistic balance and the notion of
objectivity can be found in moral philosophy through civilization, from Aristotle to Immanuel
Kant to John Rawls. It is informed in part by Aristotle’s concept of the Golden Mean – the
middle path between the extremes of excess and deficiency.

Kant believed that morality

necessarily involves a struggle against emotional inclinations – in this instance the need to
divorce personal bias from reporting of events in the service of accuracy and intellectual
honesty.183 Journalists in a democracy have a moral covenant with their audiences to provide
thorough, balanced reporting and commentary.

The quality of foreign news coverage might

be viewed from the perspective of justice, relying upon Rawls’ iconic “Veil of Ignorance.” In
his Theory of Justice, Rawls offered such a metaphorical garment as a mental device to enable
individuals to formulate a standard of justice while remaining ignorant of their place in or value
to their society. His social contract is one in which rational individuals would agree to just
solutions if they were each placed behind a veil of ignorance, permitting them to know “the
general facts of human society” such as political affairs; it prevents them from knowing any
particular facts about themselves.184
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Though standards of conduct may not be imposed upon journalists by the government,
the profession itself has long recognized the importance of abiding by certain core ethical
principles. In seeking truth, ethical journalists are required to be “honest, fair and courageous in
gathering, reporting and interpreting information.”

In minimizing harm, they should treat

sources, subjects and colleagues as human beings deserving of respect. In acting independently,
they should be free of obligation to any interest other than the public’s right to know. Finally,
journalists “are accountable to their readers, listeners, viewers and each other.”185
Major American newspapers have codified their own rules regarding professionalism and
ethics in reporting, but some do not specifically address the issues of bias and balance. For
example, the New York Times’ Code of Conduct revolves mostly around the avoidance of bias
engendered by personal relationships. But the general principle underlying its rules is clear: “[I]t
is essential,” says the Times, “that we preserve professional detachment, free of any hint of
bias.”186
Similar ethical codes are in place in virtually all Western countries. Britain’s National
Union of Journalists also promulgates a code of conduct, among whose pertinent provisions are
that “A journalist shall rectify promptly any harmful inaccuracies, ensure that correction and
apologies receive due prominence and afford the right of reply to persons criticised when the
issue is of sufficient importance. . . . No journalist shall knowingly cause or allow the publication
or broadcast of a photograph that has been manipulated unless that photograph is clearly labelled
as such. Manipulation does not include normal dodging, burning, colour balancing, spotting,
contrast adjustment, cropping and obvious masking for legal or safety reasons.”187
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The National Syndicate of French Journalists considers unfounded accusations and
distortion of facts to be “the most serious professional misconduct.” The German Press Code
likewise asserts that “respect for the truth . . . and accurate informing of the public are the
overriding principles of the press.” In Italy, a journalist “researches and diffuses every piece of
information that he considers of public interest in observance of truth and with a wide accuracy
of it.”188
As clearly stated as such principles may be both here and abroad, a fair reading of the
news these days demonstrates that they are frequently breached, often with harmful
consequences to the core purpose of journalism: to provide citizens with the information they
need to make the best possible decisions about their lives, their communities, their societies, and
their governments.189
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Meanwhile, the debate over what is “fake news” and what isn’t continues to roil both the
mainstream media and their audiences, the American public, from every angle of the political
spectrum.190
*
Whatever the reasons for this monumental failure, the result is growing cynicism – the
only thing clear to multitudes in the political hinterlands is that nothing is very clear.
In June of 2017, a panel of the National Association of College and University Attorneys
discussed how students interpret the First Amendment – and why today they may be less tolerant
of opinions that make them uncomfortable. Also addressed was the question of whether faculty
members ought to include freedom of speech in the curriculum. The panelists were in general
agreement that students are coming to campuses both with less tolerance for differing points of
view and less respect for free speech than was the case in the past.191
Geoffrey Stone of Chicago pointed out that students are much more likely to encounter
hate-speech in the contemporary public arena, in view of the fact that what used to be relegated
to the locker room is now readily found on the Internet and cable television. That kind of speech
affects not just the students “who may be the targets of hateful rhetoric, but other students who
might take offense tht their friends should have to be subject to something like that.192
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While some states have already passed legislation that would crack down on disruptive
university demonstrators and so-called “free-speech zones,” such legislation has been challenged
by some academics who feel that it could have a chilling effect on protest because it mandates
penalties against students who disrupt speakers. Both the Foundation for Individual Rights in
Education (F.I.R.E)] and the American Civil Liberties Union (A.C.L.U.) have come out against
provisions in some states that would hinder peaceful protests.193
*
Socially conscious journalists have been justifiably alarmed at how rapidly hate-filled
messages can seep into and saturate the Internet. Less countenanced is how the media’s own
practices may play into those of the hate propagandists. Some journalists themselves purvey
intolerance.194
Even First Amendment purists agree that hate speech requires special handling when it is
aimed at minorities unable to raise a competing voice in the marketplace of ideas. It is important
to distinguish three different kinds of expression: (1) incitement that causes actual harm such as
negative discrimination and violence; (2) expressions that may hurt feelings; and (3) criticism of
politicians and other powerful interests, exposing them to contempt. The first is the only category
that is properly labeled “hate speech” and may warrant legal intervention. The second raises
ethical issues, but generally should not be subject to legal restriction, since freedom of speech
must include the right to challenge religious orthodoxy or other deeply held beliefs. The third
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may be felt by its targets as motivated by hatred, but does not justify clamping down on the
media who report it.195
Internet trolls – users who publish offensive comments and pick fights on social media
and other platforms – often indulge in hate speech. Many news organizations try to flag such
posts, but find that thorough housekeeping of their Internet platforms requires more man-hours
than they can afford. Moreover, media are often unclear about their responsibilities in covering
newsmakers who advocate intolerance. Frequently these days what sways their decisions is their
appetite for controversy.196
Some of the most contentious debates over offensive speech are engendered by the
inherent tension between strongly-held religious beliefs and secular criticism of religious
practices. Both governments and Internet providers claim they are powerless to prevent certain
defamatory expressions, such as when cartoons or videos depict Islam as a murderous religion.
An attack on a belief system should not automatically signal a call to arms against its believers.
Those on the receiving end, however, argue that such denigration of their religion is little more
than an ideological assault that makes it harder for them to live as equals in their society.197
Reporting on extreme far-right groups can be as risky as covering the criminal underworld,
calling on journalism’s highest principles and best skills.
In the end, journalists need to abide by their own ethical standards when confronting the
troubling trends of our time. The fact that there may be a legal right to insult religions or
religious practices does not preclude journalists from deciding, on ethical grounds, to refrain
from their own disaffection with certain value systems and beliefs. In addition, journalists must
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consider how best to reflect the grievances of citizens who are drawn to hate campaigns, but who
may have legitimate concerns about the economic and cultural cost of immigration.198

Reclaiming the First Amendment
Administrative and Legislative Responses
There have been few meaningful efforts among institutions of higher education to
develop reasoned responses to the current widespread squelching of free speech on campus. A
notable exception is the University of Chicago, which in 2016 sent a letter to incoming freshmen
about modern-day policies they should not expect at their new school. “Civility and mutual
respect are indispensable in academic life,” wrote the school’s dean of students.
We do not support so-called ‘trigger warnings,’ we do not cancel invited speakers
because their topics might prove controversial, and we do not condone the creation of
intellectual ‘safe spaces’ where individuals can retreat from ideas and perspectives at
odds with their own. . . Members of our community are encouraged to speak, write,
listen, challenge, and learn, without fear of censorship.199
Those principles echoed the school’s Report of the Committee on Freedom of
Expression, which was issued last year and includes an oft-repeated quote from former President
Hanna Holborn Gray: “Education should not be intended to make people comfortable, it is meant
to make them think. Universities should be expected to provide the conditions within which hard
thought, and therefore strong disagreement, independent judgment, and the questioning of
stubborn assumptions, can flourish in an environment of the greatest freedom.”200
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The debate over freedom of expression and safe spaces has played out at other
universities in the Chicago area and across the country. Notable among them was Purdue
University, whose board of trustees endorsed the principles announced by the University of
Chicago and staged a free-speech panel moderated by faculty and administrators, and featuring
student skits, as part of its orientation program to make incoming students aware of First
Amendment principles, with suggestions of how to use their own voices to speak out against
ideas with which they might disagree.201
In November 2016, DePaul University denied a request to have conservative
commentator Ben Shapiro speak on campus, citing security concerns,202 similar to those voiced
by UC Berkeley in April of 2017.203
Meanwhile, although there is a good deal of science about trigger words and warnings,
little of it is definitive about how to handle sensitive subjects in an educational setting. Some feel
they are counterproductive to the learning process. “By all means, tell students what you’ll be
teaching in your course,” says Joan Bertin, former director of the National Coalition Against
Censorship. “But don’t tell them how they’re going to feel about it.”204
Moreover, for all the concern they fuel, trigger warnings are relatively rare. According to
a recent survey by the National Coalition Against Censorship, fewer than one percent of 800
educators who’s been contacted said they’d adopted a policy on trigger warnings; 15 percent of
respondents reported students requesting them in their courses; and only 7.5 percent reported
students initiating efforts to require trigger warnings.205
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Advocates for the labels argue that they are practical trust-building exercises that help
students feel recognized for who they are. According to a statement articulating the University’s
commitment to free, robust, and uninhibited debate and deliberation among all members of the
campus community, the school’s “fundamental commitment is to the principle that debate or
deliberation may not be suppressed because the ideas put forth are thought by some or even most
members of the University community to be offensive, unwise, immoral, or wrong-headed. It is
for the individual members of the University community, not for the University as an institution,
to make those judgments for themselves, and to act on those judgments not be seeking to
suppress speech, but by openly and vigorously contesting the ideas that they oppose.”206
There has also been some pushback on the concept of trigger warnings. In a survey of
over 800 college educators by the National Coalition Against Censorship, 62 percent of
respondents said they thought trigger warnings have a negative effect on academic freedom.
(Only 17 percent reported favorable views of such warnings.)207 “Trigger warnings suggest that
classrooms should offer protection and comfort rather than an intellectually challenging
education, according to a 2014 report by the American Association of University Professors.
“They reduce students to vulnerable victims rather than full participants in the intellectual
process of education.”208
The same report challenged the idea of safe spaces on campus. College professors are not
responsible for students' emotional health, says the AAUP. That responsibility lies with
counselors and other mental health experts. “Some discomfort is inevitable in classrooms if the
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goal is to expose students to new ideas, have them question beliefs they have taken for granted,
grapple with ethical problems they have never considered, and, more generally, expand their
horizons so as to become informed and responsible democratic citizens.” an AAUP committee
wrote in a 2014 report on the issue.209
In 2017 Johns Hopkins University received $150 million for an interdisciplinary initiative
to foster the discussion of controversial political issues. The gift establishes the Stavros Niarchos
Foundation Agora Institute, which will have a new building on campus and employ 21 scholars
each year.210 On the other hand, trigger warnings play a part even in the staid halls of the
renowned Johns Hopkins Medical Institutions – where in 2018 school administrators succumbed
to demands by first-year medical students that they be allowed to wear the same length white
coats as residents because they felt “offended.”211
While universities like Chicago are taking notice and acting upon the perceived erosion
of free inquiry on campus, various states have enacted legislation to combat the de facto
censorship that is taking place on college campuses. At least thirteen of them have now proposed
or implemented legislation designed to protect free speech in and around the classroom.212
*
Heckling that disrupts speech seems to be a tactic for those who cannot refute the views
they oppose – the “noisy refuge of the logically or rhetorically incompetent,” as one free-speech
advocate put it. That is to say, if the views being expressed by the offending speaker are wrong,
209
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then they should be refutable by argumentation. If all someone can do is yell and disrupt, they
should remain silent so that someone with the ability to refute the speaker can engage in this
refutation.”
So what should disaffected students do? Says Geoffrey Stone of Chicago: “The best thing
students could do if they want to undermine the speaker is to not go, ignore it.”213
And what should universities do when students demand action or threaten to stop or
disrupt a speech? They should try the Chicago approach, and defend the First Amendment. They
should teach their students that civil discourse does not necessarily mean kind and polite
conversation. It requires listening as well as advocating. They should give them to understand
that, just as the first amendment protects the rights of speakers – no matter how controversial
their ideas may be – it also protects the rights of others to peacefully protest such speakers.
Moreover, just as The Communist Manifesto and Mein Kampf are read in political science
classes without censoring the books, so colleges and universities should not censor whom they
allow to speak. In no event should they ever give in to mob threats or demands.
The original “Speakers’ Corner” – an open-air area where all manner of debate and
discussion are carried on and protected – is in the northeast corner of Hyde Park, London. Here
people may declaim on any subject whatsoever, so long as it is lawful. In practice the police
practice tolerance, intervening only when there is a threat of physical violence. On relatively rare
occasions they step in to limit profanity.214 In general, hecklers have a heyday and are as much
the object of spectators’ attention as those on soap boxes.
Although relatively few of the regular speakers at Hyde Park are mainstream, the corner
has been frequented by many notables, including Karl Marx, Vladimir Lenin, George Orwell,
Marcus Garvey. Speakers’ Corner is often cited as a beacon of free speech, in that anyone can
turn up unannounced and talk about his or her moral passions, subject only to the risk of being
213
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scorned by hecklers. Lord Justice Sedley, in his decision regarding Redmond-Bate v Director of
Public Prosecutions (1999), described Speakers’ Corner as demonstrating “the tolerance which
is both extended by the law to opinion of every kind and expected by the law in the conduct of
those who disagree, even strongly, with what they hear.” That ruling etched into English case
law the principle that freedom of speech could not be limited to the inoffensive but extended also
to “the irritating, the contentious, the eccentric, the heretical, the unwelcome, and the
provocative, as long as such speech did not tend to provoke violence,” and that the right to free
speech accorded by Article 10 of the European Convention of Human Rights also tolerated the
right to be offensive. Prior to the ruling, prohibited speech at Speakers’ Corner had included
obscenity, blasphemy, insulting the queen, or inciting a breach of the peace.215
American free-speech jurisprudence has gone substantially farther, establishing the rule
that hecklers cannot prevent a speech or march on behalf of an unpopular cause. In 1977, some
forty years after the beginning of the Holocaust in Germany, a small group of neo-Nazis
provoked storm of public protest when they sought to march through the streets of Skokie,
Illinois – a place where there is a large concentration of Jewish people, many of them Holocaust
survivors. Originally, the group had planned a political rally in Marquette Park in Chicago, but
city authorities blocked them requiring the posting of a public safety insurance bond and by
banning political demonstrations in the park. In addition the Circuit Court of Cook County,
Illinois enjoined the would-be marchers from wearing Nazi uniforms or displaying swastikas.216
The American Civil Liberties Union challenged the injunction, arguing that it violated the
First Amendment rights of the marchers to express themselves. Both the Illinois Appellate Court
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and the Illinois Supreme Court refused to expedite the case or to stay the injunction. The ACLU
then appealed that refusal to the Supreme Court of the United States.217
The Supreme Court ordered Illinois to hold a hearing on their ruling against the National
Socialist Party of America, emphasizing that “if a State seeks to impose a restraint on First
Amendment rights, it must provide strict procedural safeguards, including immediate appellate
review... Absent such review, the State must instead allow a stay. The order of the Illinois
Supreme Court constituted a denial of that right.” On remand, the Illinois Supreme Court sent the
case back to the Illinois Appellate Court, which eliminated the injunction against everything but
display of the swastika.218
In its full review, the Illinois Supreme Court focused on the free-speech implications of
displaying the swastika. It rejected the argument of Holocaust survivors that seeing the swastika
was like being physically attacked, ruling instead that display of the swastika is a symbolic form
of free speech entitled to First Amendment protections, and determining that the swastika itself
did not constitute “fighting words.”219

Handling Security Costs
When Milo Yiannopoulos spoke at UC Berkeley, the university said it had spent close to
$1 million on security costs – more than what it had had to pay for similar safety measures
during the prior three fiscal years combined. Less than two weeks earlier, it cost close to
$600,000 to ensure right-wing commentator Ben Shapiro could speak on campus.220
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Few if any colleges or universities have a workable long-term strategy to pay for security.
Even at large universities like California, such costs can be crippling to budgets. Nor can the
security bill be charged to the speaker. So how can controversial speakers be given a campus
forum without breaking the bank?
The Supreme Court ruled in 1992 that the government can’t charge unreasonably high
security fees – which might have the effect of restricting speech based on its popularity.221 Some
public universities have restricted speakers by setting rules that, for example, forbid outside
parties from renting a building without the sponsorship of a student group. Many speakers,
though, however extreme, can often find a student group to issue an invitation. Other ways of
controlling security costs would be for universities to rely on local police to handle unruly
demonstrators – or to limit the audience to enrolled students and on-campus faculty.
Setting a ceiling on security fees, in order to satisfy Constitutional concerns of due
process and equal protection, would require a balanced objectivity in selecting speakers – a
policy that would be deemed reasonable and narrowly defined. What is “reasonable,” of course,
is difficult to define.222
There could come a point at which it might well be impossible simultaneously to ensure
public safety and allow controversial speeches to occur. Then campus officials may have little
choice but to cancel or reconsider the event. But that determination should truly be a last resort,
and never based upon the viewpoint expressed. The law is clear that a public university may not
exclude a speaker based on his or her views, nor may students or faculty be punished for the
views they express.223
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The underlying policy should be grounded on the assumption that education is enhanced
when there is more speech, not when speech is regulated by campus officials.
The Scholarly Debate Over What’s at Stake
The new climate on campus puts at risk both constitutional rights of free expression and
the institutional principles of academic freedom. The first is a fundamental and thoroughly
appreciated civil liberty fundamental to core American values. The latter is based upon the idea
that, at least in the academy, free inquiry unburdened by orthodoxies, will yield new ideas and
perhaps increase knowledge.224
Under the First Amendment a public university may be permitted to direct the specific
content of the research or teaching of its faculty, but academic freedom usually serves to prevent
both legislatures and university administrations from micro-managing research and teaching,
especially by tenured faculty. Thus is created a greater opportunity to persuade others of the
merits of different arguments, while inhibiting the use of positions of power in order to coerce a
particular point of view.225
In September of 2017, disinvitations from UC Berkeley to conservative speakers Milo
Yiannopoulos and Ann Coulter engendered a heated debate between First Amendment scholars
on both right and left.226
At a faculty forum was held before a large audience of students at UC Berkeley to discuss
free speech on campus – particularly the treatment of Coulter and Yiannopooulos – Erwin
Chemerinsky, the dean of Berkeley’s law school, made this statement: “[I]f Chancellor Christ
were to exclude speakers based on their viewpoint, [t]he speakers would get an injunction and be
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allowed to speak. They would recover attorneys’ fees and maybe money damages. They would
be portrayed as victims.”227
Chemerinsky quickly noted that no one applauded his point of view. At Berkeley and
elsewhere, he said, it is now often students and faculty calling for blocking speakers. He was
surprised by how many of his students wanted campuses to stop offensive speech – and the
degree to which they trusted campus officials to have the power to do so.228 Although he
recognized that the students’ desire to restrict hurtful speech may have emanated from laudable
instincts – to condemn bullying, to understand that hate speech can cause great harm, and to
make campuses inclusive for all – he lamented that they do not realize the degree to which free
speech has been essential for the advancement of rights and equality. Without the women’s
suffrage movement, for example, there would not have been a 19th Amendment; nor would the
civil rights protests of the 1960s have been able to end segregation if they were fettered.
Chemerinsky said he was surprised by how little students knew about the history of free speech,
such as the phenomenon of McCarthyism, when faculty suffered greatly from the lack of legal
protection for expression and academic freedom.229
The Supreme Court’s jurisprudence on the subject is clear: under the First Amendment
public institutions – including colleges and universities – can neither punish speech nor exclude
speakers on the grounds that their rhetoric is hateful or offensive. In the past three decades more
than 350 colleges and universities have adopted hate speech codes – but every one of them that
has been subjected to judicial scrutiny has been found unconstitutionally vague.230
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This does not mean that campuses are powerless to limit disruptive or hateful speech.
Freedom of expression is not absolute. Anything that constitutes a “true threat” – causing
listeners to fear imminent bodily harm – can be restricted. Protesters do not have the right to stop
traffic, to demonstrate in a classroom building while classes are in session, or to threaten
violence.231
Private colleges and universities should follow these same principles, because they are at
the core of their educational purpose.232 On the other hand, no institution of higher learning need
silently tolerate hate speech. They have every right, if not an obligation, strongly denounce such
speech whenever it occurs.233
*
Within short order Chemerinsky’s views were strongly challenged by Robert Post, former
dean of Yale Law School and himself a notable First-Amendment scholar. Citing the words of
U.S. Attorney General Jeff Sessions (that universities are trampling on the First Amendment by
catering to the weakness of students with “fragile egos”)234 and referring to the incidents at
Berkeley with Ben Shapiro235 and at Middlebury College with Charles Murray,236 Post argued
that using the language of First Amendment rights “is a misguided way to conceptualize the
complex and subtle processes that make such education possible. First Amendment rights were

http://www.newseuminstitute.org/first-amendment-center/topics/freedom-of-speech-2/freespeech-on-public-college-campuses-overview/hate-speech-campus-speech-codes/
231

Id.

232

Id.

233

Id.
See Sari Horwitz, Debbie Truong, and Sarah Larimer, “Sessions Criticizes U.S. Universities
for Their Free-Speech Policies,” WASHINGTON POST, September 26, 3017, available at
https://www.washingtonpost.com/world/national-security/sessions-criticizes-americanuniversities-for-their-free-speech-policies/2017/09/26/b9b0f364-a2ca-11e7-b14ff41773cd5a14_story.html?utm_term=.2ff5e655cade.
234

September 26, 2017
235

See supra note 82 and accompanying text.

236

See supra note 87 and accompanying text.
81

developed and defined in order to protect the political life of the nation. But life within
universities is not a mirror of that life.”237
For Post, the Constitution protects public discourse – that is, the free flow of ideas in
newspapers, parks, auditoriums. Universities, on the other hand, exist to educate their students
and create bodies of knowledge. They appoint faculty and grant them tenure, and evaluate
students based on the quality of their ideas. Their purpose “is to teach students how to
discriminate between better and worse ideas, as well as to determine what we know on the basis
of our best possible ideas.”238
Post went on to note that professors engage in content discrimination all the time. (“If I
am teaching a course on constitutional law, my students had better discuss constitutional law and
not the World Series.”) Professors are also subject to continual content discrimination in both
teaching and their research. (“If I am being considered for tenure or for a grant, my research will
be evaluated for its quality and its potential impact on my discipline”). No competent teacher
would permit a class to engage in name-calling and insults. Nor is it consistent with learning for
students to feel personally abused or degraded. Professors must maintain a degree of decorum
and civility.239
The concept of academic freedom is designed to protect the right of students and faculty
to engage in professionally competent teaching and research. Unlike the First Amendment, it
does not presuppose the equality of ideas. The key question is, what role do visiting speakers
play in the mission of a university? “Universities are not Hyde Parks. Unless they are wasting
their resources on frolics and detours, they can support student-invited speakers only because it
serves university purposes to do so. And these purposes must involve the purpose of
ducation.”240
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Universities seldom contemplate the consequences of authorizing students to invite
speakers. What are the educational advantages? One theory might be to empower students to
pursue research interests different from those pursued by faculty, or to create a diverse and
inquiring campus climate, or to educate students in how best to exercise citizenship by
encouraging them to invite outside speakers in order to enliven the marketplace of ideas.241
Post doubts that the First Amendment rights of invited speakers will be of much weight
in this process. Instead they will determine the extent to which supporting or not supporting a
given speaker, or a given policy of supporting student groups to invite speakers, will fulfill its
educational mission. Although the First Amendment makes no such distinction, universities
must seek to encourage both rational dialogue and the mastery of ideas. “These are essential
skills for democratic citizens, yet to teach them, universities must be free to regulate speech in
ways that are inconsistent with First Amendment rights. . . . If a campus speaker hurls personal
insults at students . . . he has no business on campus. Universities can and must engage in content
discrimination all the time.” 242
Chemerinsky was quick to rebut. “It is a logical fallacy to say that because basic free
speech principles sometimes do not apply on campus, they must never apply.” Under current
First Amendment law, a public university clearly would be acting unconstitutionally if it
excluded a speaker from campus based on his or her viewpoint.243 Post ignores the distinction
between the university’s ability to regulate speech in professional settings (such as in grading
students’ papers or in evaluating teaching and scholarship) and its ability to regulate speech in
other contexts, such as restricting campus speakers based. He also argues that a primary purpose
of a university is to educate students, and thus a campus would be justified in excluding speakers
that it feels might interfere with this mission. But the law does not allow a public university to
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exclude a speaker because it thinks that his or her viewpoint would be so offensive to students
that it would interfere with their education.244
Post responded. “The entire purpose of a university is to educate and to expand
knowledge, and so everything a university does must be justified by reference to these twin
purposes.” Thus a university must adhere to basic standards of civil discourse. It cannot allow
students to be purposefully offensive. Nor does Chemerinsky recognize that speakers are almost
always invited to campus because of their viewpoint, and speakers are also excluded because of
their viewpoints. “[T]he cardinal First Amendment rule of viewpoint neutrality has absolutely no
relevance to the selection of university speakers. Any court that denies this is living in fantasy,
blinded by a mechanical doctrine that has no relevance to the phenomena it is supposed to
control.”245
Post agrees that the question becomes more complicated when a university has delegated
the power to make such viewpoint-based judgments to student groups, and then wishes to
countermand the decisions of those groups. In such cases the university should be able to have
the final say. Underlying Chemerinsky’s argument, says Post, is the assumption that speech
within the university (and outside the classroom) is the same as in the public arena. “But the root
and fiber of the university is not equivalent to the public sphere. If a university believes that its
educational mission requires it to prohibit all outside speakers, or to impose stringent tests of
professional competence on all speakers allowed to address the campus, it would and should be
free to do so.”246
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*
The Chemerinsky-Post debate highlights the decidedly difficult line for campus
administrators to draw between allowing all points of view a time and place to be heard and
exercising reasonable restraints to ensure civil discourse and protect the academy’s primary
educational purpose.
If a university is truly a marketplace of ideas, all views should be considered. The only
legitimate concern is how to ensure the safety of both speaker and audience. If the institution is
unable to sustain the costs of security, it should nevertheless seek to strike a balance based on the
principle of content neutrality. The university should neither be free “to prohibit all outside
speakers, or to impose stringent tests of professional competence on all speakers allowed to
address the campus” according to its view of its “educational mission.” Its only legitimate
justification for such steps is security – and the standards must be applied universally. No
distinction can or should be drawn between which speakers need security and which don’t,
which is tantamount to deciding between those who are palatable and those who aren’t.
*
Few incidents illustrate more clearly the the decline of free speech on the postmodern
campus than that involving Prof. Amy Wax of the University of Pennsylvania School of Law.
In August of 2017, Prof. Wax published an op-ed article in the Philadelphia Enquirer
lamenting the widespread abuse of opioids, inner-city homicides, children born out of wedlock,
and low performance of high-school students taking standardized tests – all of which she blamed
on the breakdown of the country’s “bourgeois culture”:
That culture laid out the script we all were supposed to follow: Get married before you
have children and strive to stay married for their sake. Get the education you need for
gainful employment, work hard, and avoid idleness. Go the extra mile for your
employer or client. Be a patriot, ready to serve the country. Be neighborly, civicminded, and charitable. Avoid coarse language in public. Be respectful of authority.
Eschew substance abuse and crime. These basic cultural precepts reigned from the late
1940s to the mid-1960s. They could be followed by people of all backgrounds and
abilities, especially when backed up by almost universal endorsement. Adherence was a
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major contributor to the productivity, educational gains, and social coherence of that
period.247
Prof. Wax said that she fully recognized the negative influences of racial discrimination,
limited sex roles, and pockets of anti-Semitism, but noted that steady improvements for women
and minorities were underway even when bourgeois norms reigned. This era was the beginning
of a kind of identity politics that converted the color-blind aspirations of civil-rights leaders like
Martin Luther King Jr. into a preoccupation with race, ethnicity, gender, and sexual preference.
Thus did people with influence over culture abandon their role as advocates for respectability,
civility, and adult values. As a consequence, she said, the counterculture took over, “particularly
among the chattering classes — academics, writers, artists, actors, and journalists — who
relished liberation from conventional constraints and turned condemning America and reviewing
its crimes into a class marker of virtue and sophistication.”248
She concluded by calling on “the arbiters of culture – the academics, media, and
Hollywood” – to “relinquish multicultural grievance polemics and the preening pretense of
defending the downtrodden. Instead of bashing the bourgeois culture, they should return to the
1950s posture of celebrating it.”249
In a subsequent interview with the campus newspaper, Prof. Wax said that AngloProtestant cultural norms are superior. “I don’t shrink from the word, ‘superior,’” adding that
“Everyone wants to come to the countries that exemplify” these values. “Everyone wants to go to
countries ruled by white Europeans.”250
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This was not the first time Prof. Wax had made provocative statements. In a 2013 lecture
at Middlebury College, she said that the declining marriage rate among minorities “indicated that
family construction among blacks is on average characterized by higher divorce rates, higher
rates of extra-marital fatherhood and multiple partner fertility.” At Penn, she had
previously drawn sharp rebukes from her colleagues for taking a stance against same-sex
marriage.251

“Evidence suggests that soft behavioral factors, including low educational

attainment, poor socialization and work habits, paternal abandonment, family disarray, and nonmarital childbearing, now loom larger than overt exclusion as barriers to racial equality,” she
wrote

in

a

Wall

Street

Journal

piece.252

Prof. Wax readily acknowledges that her views are not typically shared with students or
faculty at elite Ivy League universities, whom she said can be “totally clueless, out of touch and
oblivious.”
As might be expected, these comments drew sharp criticism, particularly from some 33
of her colleagues at Penn Law who “categorically” rejected her claims, but (as she later pointed
out) offered no clear evidence in rebuttal.253 In the fall, the Penn Black Law Students
Association and the Penn chapter of the National Lawyers Guild.254
Wax defended her position several times, including at a talk sponsored by the
Federalist Society in October 2017 where she openly criticized her colleagues’ treatment of
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academic debate.255 In another article in the Wall Street Journal, in February of 2018, she spoke
out against what she called the lack of “civil discourse on college campuses across the United
States.256
She said that it was unfair to construe her opinions as praise for every action taken by
western, European governments. “It’s partly what gets the left in trouble – to tar everything
that’s good with some of the crimes that undoubtedly have been committed.” She accused many
of her detractors, including her Penn Law colleagues of using “unreasoned speech” in attacking
her arguments. “The proper response would be to engage in reasoned debate – to attempt to
explain, using logic, evidence, facts and substantive arguments, why those opinions are wrong. . .
. Disliking, avoiding and shunning people who don’t share our politics is not good for our
country. We live together, and we need to solve our problems together.” She also alleged that
Penn Law Dean Ted Ruger asked her “to take a leave of absence next year and to cease teaching
a mandatory first-year course.”257
Part of the flap surrounding Prof. Wax had to do with her comment that she didn’t think
she had “ever seen a black student graduate in the top quarter of the class and rarely, rarely in the
top half. I can think of one or two students who’ve scored in the top half in my required first-year
course.” She added that she teaches a class around 90 students each year, and “a lot of this data is
of course a closely guarded secret.” Mr. Ruger denounced her claims as false: “Black students
have graduated in the top of the class at Penn law,” he said, and insisted that Penn does not
“collect, sort or publicize grade performance by racial group.” He accused Ms. Wax of violating
See James Meadows, “Meet The Group Bringing Conservative Speakers to Penn to Break the
‘Doctrinaire Leftist Bubble,” THE DAILY PENNSYLVANIAN, December 6, 2017, available at
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the school’s confidentiality policy and conscripting students in the service of her “musings about
race in society.” He also accused her of saying that some black law students at Penn shouldn’t
“even go to college.”258
Prof. Wax also received a substantial amount of support from other academics around the
country, who agreed that her conservative views were based on logic and experience. The
naysayers, they said, largely misconstrued her statements for the sake of being politically correct
among their largely liberal faculties that populate most American campuses.
*
Unfortunately, over time the ostensibly commendable goals of political correctness –
civility, sensitivity, and equality – have been substantially perverted by multiculturalism. When
that concept is truly pluralistic – when it becomes a quest to enrich our common culture by
making it more inclusive of positive elements from other cultures – it is entirely defensible. But
too often what has evolved is an entirely illiberal multiculturalism, which sees scholarship and
curricula almost solely as conduits for political change. Nowadays we are frequently subjected
to an academic bait-and-switch: although the arguments for multiculturalism are usually couched
in pluralistic terms, more often than not the goal has proven to be furtherance of a particular and
one-sided agenda.259\
A truly pluralistic multiculturalist would measure all literature against uniform aesthetic
standards, and not praise work simply because it is non- or anti-traditional. He or she would
recognize that trying to deny the contributions of Western civilization to the benefit of mankind
is ultimately futile and self-defeating.260 But as the multiculturalists have assumed greater
degrees of power, the academy has become a decidedly unwelcome nesting place for those with
different points of view. Academic freedom is increasingly threatened by the vague standards
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currently describing sexual harassment. The conflict between perceived offensive conduct and
free speech is often much sharper on campus than in the ordinary employment context. The
rules regarding harassment deter not only genuine misconduct but also harmless (and even
desirable) speech, which in higher education should be central both to the purpose of the
institution and to the employee’s profession and performance. Faced with legal uncertainty,
many professors will avoid any speech that might be even remotely interpreted as creating a
hostile environment. Even staring at a stranger has been cited by some radical feminists as “a
well-established cultural taboo.” They know first-hand that the PC police can cause great harm to
character and career, just as traditionalists who deign to challenge the wholesale removal of
“Eurocentric” courses realize that they have become voices in the academic wilderness.261
“Freedom of expression,” said Justice Benjamin Cardozo in 1937, “is the indispensable
condition of nearly every other form of freedom.”262 Indeed the protection of free speech has
been at the core of the American Civil Liberties Union’s mission since the organization’s
founding in 1920.263
Almost a century later, these battles persist in different forms. While the Internet has
afforded a wealth of opportunities for the free expression of ideas, it has also spawned new
avenues for censorship. The threat of massive government surveillance creates the potential of a
deep chill on the freedom of ordinary citizens to state their minds. Legislators routinely attempt
to place new restrictions on online activity, and intellectually honest journalism is sometimes
criminalized in the name of national security.
The principle as always is to be ever vigilant that the First Amendment’s protections
remain robust “in times of war or peace, for bloggers or the institutional press, online or off.”264
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Conclusion
What’s at stake today in our quest for freedom of thought and conscience is as profound
as it ever has been to our culture and way of life.
When students in American colleges and universities even think to ask that they be
exempted from discussions they might find uncomfortable, much less come to expect such
accommodation, we might well ask whether our response to their sensitivity has gone too far.
This kind of excessive coddling certainly runs counter to the task of training students to function
as informed adults in a professional world.
In the end we should return to the core principles of free expression and inquiry. We must
not allow heckling to be used simply as a strategic objective by those who cannot otherwise
refute the views they oppose – “the noisy refuge of the logically or rhetorically incompetent.”265
If the views being expressed by the offending speaker are perceived as wrong, then they should
be refutable by reasoned argument.
Just as censorship is anathema to free speech, so is the squelching of ideas with which
one might disagree alien to true academic freedom. We should all have, respect, and defend the
right to explore any subject, with whomever we wish, so long as those views are not forced upon
anyone who’d rather not hear them.
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